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Cor-tents Was Unlawful Because Officer 
Taylor Did Not Have Probable Cause 
To Arrest Appellant 


Seizure Of The Bottle “las Unlawful 
Because Appellant Had Not Consentea 
To Any Police Activities Beyond 
Removing An Intruder 


The Court's Finding Of Fact Is Clearly 
Erroneous And Should Be Reversed 


It ‘las Error To Deny Appellant's Motion 
To Vacate Finding Of Guilt And Dismiss 
The Indictment Because The Indictment 
Did Not Charge An Offense Over \hich 
The Court Had Jurisdiction 


The Trial Court Erred In Denying 
Appellant's totion To Vacate Finding 

Of Guilt And Dismiss Indictment Without 
Holding A Hearing To Determine If 
Appellant Was A Non-Trafficking Addict 
At The Time Of The Offense 


Conclusion Stating Precise Relief Sought 
In This Case 
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STATEMENT OF ISSUES PRESENTED 


1. Whether probable cause to arrest exists when 
@ police officer observes a woman clad in her nightgown, 
in her own apartment, holding a prescription type bottle 
of white pills, when his only other information is that 
she has a previous arrest for a narcotics offense. 

2. ‘Whether a search warrant is validly issued 
when the affidavit on which it is based is impeached 
by another affidavit presented to the judicial officer 
at the same time to the extent that both affidavits 
cannot be true. 

3. Whether information gained in an illegal search 
may form any part of the chain of probable cayse for 
a later arrest, search and seizure. 

4. Whether the activities of the police in 
appellant's apartment amounted to a search requiring 
consent beyond permission to enter and which, in the 
absence of such consent, was illegal. 

5. Whether the ruling of the Court below that 
Officer Taylor saw a glassine bag in appellant's 
possession is clearly erroneous. 

6. Whether the indictment which failed to charge 


that defendant was not an addict or, if an addict, 


| 
that she trafficked in narcotics set forth an offense 
| 


over which the Court had jurisdiction. 


7. Whether the Court below erred in denying 


appellant's Motion to Vacate Finding of Guilt and 
Dismiss the Indictment without holding a hearing to 
determine if appellant was a non-trafficking addict 


| 
at the time of the offense. 


STATEMENT OF WHETHER THIS CASE HAS 
PREVIOUSLY BEEN BEFORE THIS COURT 
ee MIR 


This case was before this Court under the same name 
and number on a Motion to Extend Time in which to File 
Brief and on a Motion to Appoint Co-Counsel. It has 


not been before this Court on any other question. 
REFERENCES AND RULINGS 


There are no written opinions, memoranda, findings 
or conclusions by the Court below. Three rulings 
are material for this appeal. The first is the oral 
denial on May 19, 1970, of appellant's Motion to Suppress 
Evidence, based on oral findings and conclusions found 
at pages 72 and 73 of the Official Transcript of 
Hearing and Trial. The second is the oral denial on 
May 19, 1970, of appellant's Motion to Set zside Mandatory 
Sentencing Provisions found at page 73 of the Official 
Transcript of Hearing and Trial. The third is the 
denial without a hearing on August 19, 1970, of 
appellant's Motion to Vacate Finding of Guilt and to 
Dismiss Indictment, the reasons for which were stated 
at the time of sentencing and appear on pages 3 and 7 


of the Sentencing Transcript. 
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STATEMENT OF THE CASE 


Appellant was arrested on March 30, 1969, for the 
possession of 17 capsules of heroin. Subsequently she 
was indicted for a violation of 26 U.S.C. 4704(a) 
(Possession of Narcotic Drugs) and for a violation of 
21 U.S.C. 174, (Receipt and Concealment of Narcotic 
Drugs, Knowing ‘Same to Have Been Imported Contrary to 
Law) . 

Appellant then filed a Motion to Suppress Evidence 
on March 23, 1970, and a Motion to Set Aside Mandatory 
Sentence Provisions on May 8, 1970. On May 5, 1970, a 
hearing was held to take the testimony of Antoinette Harris 
for the Motion to Suppress. On May 19, 1970, the Court held 
a full hearing on the Motion to Suppress and denied it. On 
the same day, the Court denied the Motion to Set Aside 
Mandatory Sentence Provisions. 

Appellant then waived her right to a jury trial, and 
the parties stipulated that the facts adduced at the hearing 
would be the same as those in a court trial. The Court on 


the stipulated facts found appellant guilty of the First 


Count in the Indictment, which charged a violation of 26 U.S.C. 


4704(a). No finding was made on the Second Count of the 
Indictment,which charged a violation of 21 U.S.C. 174. 
On August 17, 1270, appellant filed a Motion to Vacate 


Finding of Guilt and to Dismiss Indictment. This motion was 
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denied without a hearing on Aucust 19, 1970. 

On August 26, 1970, aprvellant was sentenced to a 
term of two to six years by the Court. At that time, 
appellant requested a hearing to determine if she was a 


narcotic addict at the time of the offense. The| Court denied 


that motion. Appellant was continued on personal bond 


pending appeal. 


STATEMENT OF TPE FACTS 


On March 17, 1969, Officer Marcellous Taylor, 
seeking two search warrants and two arrest warrants, 


presented Judge “William C. Pryor of the then District of 


Columbia Court of General Sessions with two affidavits 


Lf 2 
signed bv himself. — (M-II)~ According to Officer Taylor, 


one of the affidavits had heen prepared bv himself and the 
other by his secretarv. (M-II 13) He Cid not read the second 
affidavit before submitting it to Judge Pryor. (i#-II 14) 
Judge Pryor issued four warrants on the basis of the 
affidavits: a search warrant for the premises at 1423 
Harvard Street, ™%."., apartment 201, an arrest ywarrant for 
Clarence Harris, a search warrant for the premises at 

1423 Harvard Street, N."'., apartment 298, an@ an arrest 
warrant for Charles Harris. (M-II 19, 11) 

Except for, minor variations, the affidavits are in- 
distinguishable. In identical language, each states that 
an unidentified source informed Officer James Johnson that 
"it had been buying heroin from aman”, known as Charles 


}/ The affidavits are attached hereto as an appendix. 


= Hereafter thev vill be referred to as DX 1 and DX 2. 
DM 1 relates to anartment 208. DX 2 relates to 
apartment 201. 


z/ Three transcripts will he referreé€ to herein. The 
= transcrint of Hearing on May 5, 1970, will be denominated 
MW-I. That of Motions Hearing on Mav 19, 1970, will 
Seeger ace M-II, and that of Sentencing on August 26; 
, as S. 


-4- 


in apartment 208 and Clarence in 201, for about one week, 
the last time on March 16, 1969. Each then describes 
an agreement to purchase, the advancenent of MPDC funds, the 
transportation to and from the premises by officers who 
searched before and after the purchase, and the source's 
observations while inside. Each affidavit states that the 
source heard “one subject yell, hurrah and come out of 
the bathroom so I can take-off". In addition, each states 
that the apartment is listed to “Sherrin Williams (sic) and 
that Clarence Williams is the “brother of the above mentioned 
subject. * i 

Officer Taylor said at the hearing on the Motion to 
Suppress that it was an error to state that apartment 201 
was listed to Sharon \Williamson. (M-II 19) He also stated 
that apartment 201 is an efficiency and that it would be 


impossible for the seller to walk into the bedroom and get 


narcotics as the affidavit relating to that apartment 


(DX 2) had stated. (M-II 19, 20) 
Officer Taylor executed three of the four warrants thus 
obtained on March 18. At that tine he searched apartment 208, 
appellant's apartment, found narcotics and placed her under 
arrest. (M-II 14, 21) He also searched apartment 201 and 
served the arrest warrant on Clarence Harris. (ie II 14) 
Appellant was never indicted on the charges stemming 


from the March 18 arrest. Officer Taylor arrested her again 


on March 39, however, and the present charges are based on 
the events of that morning. 

On March 30, Officer Taylor received information that 
Charles Harris, the subject of the unserved warrant, would 


be found in apartment 201. (M-II 15) Officer Taylor went 


with a raiding party to that apartment, knocked the door 


down and made a number of arrests. (M-II 15, 16) They 
discovered a quantity of narcotic paraphernalia but not 
narcotics. (M-II 28, 29). 

The occupants of apartment 201 fled in numerous 
directions. At least one, Harold Ligon, escaped out the 
window, went across the fire escape and crashed through the 
closed window of annellant's apartment (apartment 208). 

(MIT 44, 45, 47) Several officers folloved Ligon through 
the window and a number of others becan to gather in 
appellant's apartment with prisoners apprehended elsewhere 
in the building and on the roof. (M-I 4, M-II 45, 48, 49, 50) 

Officer Taylor, who had remained in apartment 201, 
received word that someone had jumped into apartment 208, 
and he decided to go there himself and “see what happened." 
(M-II 12, 37) He stated that he knetr appellant lived in 
apartment 208 (M~II 16), and he had instructed members of his 
party to watch her apartment as well as 201. (M-II24) 

“hen he got to appellant's apartment he knocked on the 


door and she admitted him. (M-II 38, 48, 50) He walked 


Cn 
over to the other officers then present, held a short 
Giscussion with them, then returned to appellant. (M-II 49) 
She was then clad in her nightgown, but she had a pair of 
pants over her shoulder which she intended to put on. 
(M-II 49) Officer Taylor questioned her about the pants, 
then took them from her and searched them. (M=T 3, M-II 49) 
He removed some money from the pockets, replaced it, and 
handed the pants back. (M-II 49) 

Having returned the pants, Officer Taylor ithen focused 
his attention on the contents of her closed hand. He stated 
that he could see the bottom of a prescription type of vial 
or bottle containing some white capsules. He did not know 
what they were at that time (M-II 35), but he demanded to see 
what she was holding. (M-I 3, M-II 17, 34, 49) ‘When she 
refused to reveal it, he threatened to call a pplicewoman to 


search her. (M-I 3, M-II 49) She surrendered the bottle and 


was placed under arrest. (M-II 49) A field test revealed 


the capsules to contain narcotics. (M-II 18) 


Appellant stated that she had been in her bathroom when 
she was aroused by Ligon's forceful and noisy entrance into 
her apartment. Clad in her nightgown, she anrered her living 
room to find Ligon attemnting to hide and srall bottles on 
the floor. (M-II 48, 49) Before she could dispose of them, 


police officers entered through the broken window. (M-II 48) 


When Officer Taylor knocked on the door she let /him in, 


stating that Ligon had jumped through her vinéoy, (“-II 38, 


42, 59) She wanted the police there to remove him. (M-II 55) 
She did not consent to a search of her apartment, her poss 
sessions, or her person. The Court found her testimony 


credible. (M-II 73) 
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ARGUMENT 


SEIZURE OF THE BOTTLE AND ITS CONTENTS WAS UNLAWFUL 
BECAUSE OFFICER TAYLOR DID NOT HAVE PROBABLE CAUSE 
TO ARREST APPELLANT 

SUMMARY 


Officer Taylor did not have a warrant for the search 
of Apartment 208 or the person of the appellant. When 
the seizure was challenged, therefore, the government 
bore the burden of establishing probable cause.| U.S. 

v. Jeffers, 342 U.S. 48, 51 (1951); Wrightson v. U.S., 
95 U.S. App. D.C. 390, 222 F.2d 556 (1955). 

The government contended and the Court below 
found that Officer Taylor's observation of the iad 
containing white capsules in appellant's hand dive 
him probable cause to arrest her and seize the vial 


and its contents from her (M-II 68-73). The Court in 


effect determined that no violation of her privacy 


occurred because Officer Taylor was lawfully in| her 


apartment and that he only observed that which would have 
been obvious to any person present there. The Court's 


ruling was erroneous because the officer was not in 
possession of sufficient information to justifyia 
reasonable belief that the prescription vial contained 


narcotics. 
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Appellant urges that, taking together all the 
information in his possession and his observations at 
the scene, it was impossible for Officer Taylor 
reasonably to conclude that appellant's closed hand 
held illicit narcotics. But, if the Court should find 
that probable cause arose from those facts and circun- 
stances, then appellant insists that the substantial 
part of the information essential to the conclusion was 
obtained during an illegal search of appellant's 
apartment on March 18, 1969, and, therefore, could not 
be relied on. 

A. Officer Taylor's Information And Observations 

Provided An Insufficient Basis Upon Which To 
Conclude That Appellant “las Committing A Crime 
The record contains no direct evidence on the 
basis for Officer Taylor's conclusion that the capsules 
were "some type of illicit narcotic drug." (M-II 35). 
He was asked to base his opinion only on his experience 
as a vice officer in investigating narcotic cases. 
(M-II 35) It is therefore necessary to examine the record 
to determine what facts he possessed which would justify 
more than suspicion or hunch that appellant had committed 


or was in the process of committing a crime. Henry v. 


United States, 361 U.S. 98 (1959); Johnson v. United 


States, 333 U.S. 10 (1948). 
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It is uncontradicted that appellant met Officer 
Taylor at the door in her nightgown. She stated that 
she had been in the bathroom when she was aroused by 
the sound of her window being broken. (M-II 47,49) 

He could therefore observe nothing more than a women 

in her nightgown with a prescription type bottle of 
pills in her hand. The officer observed no evidence 

of the presence of illegal narcotic drugs elsewhere in 
the room, nor did a subsequent search reveal any. What 
he observed, therefore, was conduct entirely innocent 

on its face. Cf. Henry v. United States, supra, 103-104. 

Appearance of a woman in her nightgown with a 
bottle of pills in her hand cannot, without more, 
justify a man of reasonable caution in the belief that 
she is committing a crime. She Wee not holding the 
typical tin foil package, sees ee or brown envelope 
used to package narcotics. Officer Taylor admitted that 


he did not know what the capsules in the vial contained. 


(M-II 35). 


The Court below in its finding characterized the 


vial as a "glassine bag," (lN-II 72), although none 
of the government witnesses mentioned a container 
other than the prescription type vial. That finding 
is the subject of Part III of the Argument .' 
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Indeed, Officer Taylor could not know that the 
bottle contained narcotics. He did not have sufficient 
information upon which he, “as a reasonable, cautious 
and prudent police officer,” could reasonably reach 
that conclusion. Bailey v. United States, 128 U.S. App. 
D.C. 354, 357, 358, 389 F.2d 305, 309 (1968), citing 
Brinegar v. United States, 338 U.S. 160, 175 (1949); 
Draper v. United States, 358 U.S. 307, 311-312; Bell v. 
United States, 102 U.S. App. D.C. 383, 387, 254 F.2d 82, 
86 (1958); Carroll v. United States, 267 U.S. 132, 162 
(1925). It was the government's burden to establish 
that information. Rouse v. United States, 123 U.S. App. 


D.C. 348, 350, 359 F.2d 1014, 1016 (1966); 3 C.A. Wright, 


Federal Practice and Procedure, Criminal,Sec. 675, p. 127 
aastes Eractice and Procedure, Criminal 


(1969), but the record will not support the conclusion 
that the government met their burden. 

On the night in question, the only connection 
Officer Taylor could make between apartment 201 and 
appellant's apartment was their location in the same 
building. The fact that he observed narcotic parapher- 
nalia in apartment 201 does not justify a conclusion 
that the residents of 208 weresomehow involved in illegal 
activities. Wor were any of the guests in 201 admitted 
to 208 or given protection there. Harold Ligon broke 
into appellant's apartment through the window and she in 


fact refused to hide him. 
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Officer Taylor had arrested appellant on March 18, 


1969, when he executed a search warrant for her 


4 
apartment and found narcotics there. He also: had 


information from an informant that narcotics had been 
sold in her apartment on some previous occasions. 

(DX 1), but he had no information that appellant had 
been involved with those sales or indeed had been 
present when they took place. 

That a person associates with narcotic addicts 
or may be known to use narcotics himself does hot 
justify an arrest and subsequent search. sibron v. 
New York, 392 U.S. 40 (1968); Kelley v. United States, 
111 U.S. App. D.C. 396, 298 F.2d 310 (1961). Wor does 
presence in an apartment in which narcotics have been 
sold and in which narcotics are found create probable 
cause for arrest. In Whitley v. United States; 99 
U.S. App. D.C. 159, 137 F.2d 787 (1956). The Court 
held that information from an informant that “4 
particular person" had sold narcotics in a particular 
room did not justify arrest of the occupant, found in 
the bathroom, notwithstanding use of narcotics in 

| 
sp | 
4/ That the information gained by Officer Taylor at 
= and during execution of the warrant on March 18, 


may not justify the arrest in this case is the 
subject of the succeeding section of this brief. 


the adjoining bedroom. See also Johnson v. United States, 
supra. 

Thus, although the officer was entitled to draw 
some inferences from his own information, primary 
support for his conclusion must come from observations 
at the scene. His observation of a vessel which is 
capable of containing narcotics is not persuasive that 
its possessor is committing a crime. Like the cartons 
loaded into the car in Henry v. United States, supra, 
the bottle of pills supported no inference of criminality 
until it was opened. 

In Hobson v. United States, 226 F.2d 890 (8th Cir. 
1955), officers went to the defendant's home to arrest 
his wife Regina for violation of the narcotic laws. 

They had no warrant for arrest or search. Upon their 
arrival and knock at the door, defendant appeared but 
retreated. His wife then appeared and asked for time to 
get some clothes on, whereupon an officer in the rear of the 
house observed the defendant throw a package from the 

back window to the enclosed backyard. The officers 


broke into the house and arrested the defendant. The 


Court of Appeals held that defendant's motion to suppress 


should have been granted. It said that throwing a 
package out the window into one's own yard did not 


create probable cause for arrest. Unless the officers 
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looked into the package and determined its contents, they 
were without reasonable grounds to conclude that the 
defendant had committed a crime. | 
In California v. Hurst, 325 F.2d 891 (9th cir. 1963), 
police had received an anonymous tip that two oon of 
Marijuana were secreted under defendant's house. They 
went to the premises without a warrant, found 4 large 
brown bag in a vent hole in the side of the house, which, 
after extracting it and examining its contents, they 
found to contain marijuana and heroin. In af firming 
the District Court's order suppressing the evidence, 
the Court rejected the contention that the drugs were 
in plain view. It was not until the package was removed 
and the contents examined that the officers hadi probable 
cause to believe the defendants were in violation of 


5 / 


the narcotic laws. 


L 
Thus, mere possession, actual or constructive, of 
i} 


a vessel which could contain narcotic drugs, even 


coupled with facts suggesting use or association with 


users, cannot justify an arrest and seizure. Narcotics 
3/ The Court held further that even if the bag was 
in plain view, the officer was illegally in the 


position from which he saw it. California v. Hurst, 
325 F.2d 891, 899 (9th Cir. 1963) 
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addicts and their associates have medicinal needs like 
other persons. It is the unfortunate nature of 
Narcotics that they are detectable in capsule form only 
by chemical analysis. But just as taxpayers may not 
be arrested while their returns are audited, possessors 
of prescription bottles of white capsules may not 
without more be deprived of their liberty while their 
nostrums are investigated. 

Nor does the refusal to lay open that which one 
has chosen to keep from public Shee eons Pa its seizure. 
The right to exercise Fourth Amendment protections would 
become meaningless if refusal to waive them could justify 
their violation. Green v. United States, 104 U.S. App. 
D.C. 23, 259 F.2d 180 (1958). If Officer Taylor did 
not know before he asked to see the contents of the 


defendant's hand that she had narcotics, he had no right 


to demand them. The government presented nothing 


6/ In Katz v. United States, 389 U.S. 347, 351-52 (1967), 
the Supreme Court discussed the right of persons to 
choose what they will disclose to the public: 


What a person knowingly exposes to 
the public, even in his own home or office, 
is not a subject of Fourth Amendment pro- 
tection.... But what he seeks to preserve 
as private, even in an area accessible to 
the public, may be constitutionally pro- 
tected. 
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to connect the defendant with the activities in 


apartment 201 on the morning of March 30. None! of the 


officers saw her anywhere other than in her own; 


apartment, and then not until they pursued a clearly 


unwanted intruder through her window. Their observations 
are more consistent with noninvolvement than with 
participation in a criminal enterprise, and it is sub- 


mitted that they will not support any reasonablé 


conclusion that appellant was engaged in crime. 


Officer Taylor Could Not Rely On Observations 
Made Or Information Gained At Execution Of The 
Search Warrant Upon Apartment 208 on March 18, 
Because The Warrant Was Invalid And His Presence 
Illegal 


Part A of Argument I asserts that all the infor- 
mation and observations of Officer Taylor did not justify 
his conclusion that appellant was committing a crime. 
Part B does not concede the principles advanced earlier. 
It urges, however, that, should the Court find that 
probable cause arose from the facts and circumstances 
discussed, it must find that the substantial part of 
Officer Taylor's information about appellant was obtained 
during his illegal search of her house on March |18, 


that such information cannot be used to justify an 


arrest and seizure, and that without it, no probable 


cause existed. 

Observations made by police officers when their 
presence is unlawful cannot constitute links in the 
chain of facts and circumstances furnishing probable 
cause. McDonald v. United States, 335 U.S. 451 (1949); 
Whitley v. United States, 99 U.S. App. D.C. 159, 237 
F.2d 787 (1956); Texas v. Gonzales, 388 F.2d 145 


(Sth Cir. 1968); California v. Hurst,supra; Polk v. 


United States, 291 F.2d 230 (9th Cir. 1961); Hobson v. 


United States, supra; Brock v. United States, 223 

F.2d 681 (5th Cir. 1955); Brown v. Patterson,275 F. Supp. 
629 (D. Colo. 1967). If, therefore, Officer Taylor's 
information that defendant used narcotics or was in 
possession of them illegally and that she had been 
arrested for violation of the narcotic laws was gained by 
his presence in her apartment under an invalid search 
warrant, that information may not be relied on to supply 
probable cause for her arrest on March 30. 

It was admitted at the hearing on defendant's 
motion to suppress that two substantially identical 
affidavits were presented to Judge Pryor on March 17. 
(M-II 13, DX 1,2) A comparison of the two affidavits 
indicates that the events described in each could not 
have taken place. One of the affidavits was obviously 


false. Although Officer Taylor explains that the 
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defective affidavit relates to apartment 201, it is impossi- 
ble to tell from the face which one is defective. Read 
together, the affidavits impeach each other, and warrants 
could be issued upon them only through failure to exer- 
cise the most Minimal scrutiny of their contents. A 
search authorized by such warrants is pertorcelans 
reasonable and illegal. 

Judicial determinations of probable cause are not 
lightly disturbed by reviewing courts, but those 
courts must still “insist that the magistrate perform 
his 'neutral and detached' function and not serve merely 
as a rubber stamp for the police." Aguilar v. Texas, 

378 U.S. 108, 111 (1964). 

Exercise of that neutral and detached function 
requires not only a certain quantity of facts about an 
informant and his information, Spinelli v. United States, 
393 U.S. 410 (1969), but it must also require considera- 


tion of evidence impeaching the affidavits when such 


evidence is impossible to disregard. In Clay v, United 


States, 246 F.2d 298, 302, cert. denied 355 U.S, 863 


(Sth Cir. 1957), the Court said: 


| 
--- in each case the inquiry is, are the 
facts put forward to support the action 
impeached in any way and, if not, are 
they as a whole sufficient to support the 
view that the conclusion reached and the 
action taken in accordance with the rule 
were not unreasonable but reasonable. 
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This judicial officer had evidence before him which 
called into question the veracity of both affidavits. 
His issuance of the warrants was a violation of his duty 
to consider the facts and inferences therefrom in a 
neutral and dispassionate manner before authorizing an 
invasion of appellant's privacy. His failure to exer- 
cise his function violated appellant’s right to the 
protection a judicial officer provides between the 
citizen and the police officer “engaged in the often 
competitive enterprise of ferreting out crime." 

Aguilar v. Texas, supra, 115; Giordenello v. United 
States, 357 U.S. 480, 486 (1953); Johnson v. United 
States, supra, at 14. 

Appellant is not calling upon the courts to go 
behind a single affidavit to the veracity of the affied 
Nene Her attack is on the finding of probable 


cause itself. | With the two affidavits before him, 


7, See King v. United States, 282 F.2d 398 (4th Cir. 
1960); Lerner v. United States, 151 2.2d. 184 
(D.C. Mun. App. 1959); United States v. Gillette, 
383 F.2d $49 (2d Cir. 1967); but see Kenney v. 
United States, $1 U.S. App. D.C. 259, 157 F.2d 
442 (1946). 


Judge Pryor could only issue the warrants by failing to 


exercise the responsibilities placed on him by the 


Constitution and by Rule 41 of the Federal Rules of 
8/ es eres ae 
Criminal Procedure. The warrants were therefore 


invalid and the search unlawful. 

It was the search of appellant's apartment! on 
March 18, which provided Officer Taylor with the infor- 
mation that appellant had been arrested on narcotics 
charges and that she might be involved with eaetever 
illicit activities were taking place in her apartnent. 
(M-II 21) That search apparently also provided Officer 
Taylor with appellant's identity and residence. (H-II 16). 
None of this information can form any part of the chain 
of facts in a determination of probable cause of March 30. 
It was illegally obtained and the fruits which ripened 
from it grew on a poisonous tree. Silverthorne ‘Lumber 
Company v. United States, 251 U.S. 385 (1920); : 


California v. Hurst, supra, at 897. 


9/ Although it is said that the finding of probable cause 
oy is conclusive unless arbitrary, Gracie v. United States, 
15 F.2d 644, cert. denied 273 U.S. 748 (1st Cir. 1926), 
arbitrariness cannot be limited to the irrational 
exercise of the magistrate's function. Its non- 
exercise is also arbitrary. Judge Pryor was under 
a duty at least to question the affiant “to satisfy 
himself that the constitutional standard had been 
met." Halsey v. United States, 257 F. Supp. 1002, 
1006 (S.D.N.Y. 1966) 
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SEIZURE OF THE BOTTLE YAS UNLA'FUL BECAUSE APPELLANT 

HAD NOT CONSENTED TO ANY POLICE ACTIVITIES BEYOND 

RENOVING AN INTRUDER 

Appellant concedes that she invited Officer Taylor 
into her apartment. (M-II 4&8) She wanted him to come in and 
take Narole Ligon out. (M-II 55) Other officers had 
followed Ligon through the window and they had been in 
annellant's anartment a considerable veriod hefore Officer 
Taylor came in. (II 50) “hile he was there and before making 
any effort to remove Ligon, Officer Taylor proceeded to search 
anpellant's pants and then, noting anpellant's closed hand, 
demanded to see its contents. (M-II 49) The Court found, 
based on appellant's testimony, that Officer Taylor was lawfully 
present. (M-II 73) 

Officer Tavlor's activities exceeded the scope of the 
consent given by appellant for his presence in her apartment. 
The fact that the occupant of vremises gives an officer 
permission to enter does not permit him to conduct a search. 
Gouled v. United States, 255 0.S. 298 (1921); “Williams v. 
United States, 105 U.S. App. D.c. 41, 263 F.2d 487 (1959). If 
he expands his activities beyone those expressly consented to, 
his presence becomes illegal. He may not take advantage of 


the invitation to satisfy his curiousity about the belongings 


of his host. 3 right, Federal Practice and Procedure, supra, 


Sec. 669, p. 83; Tilliams v. United States, supra. 
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When Officer Taylor began to search appellant's pants, 
he was no longer an invited guest, but a government agent 
engaged in “the competitive enterprise of ferreting out crime." 


He was then intruding on areas she had not consented to reveal. 


In the absence of "clear and positive testimony that appellant 
consented to his activities, he was required to get a warrant. 
Judd v. United States, 39 U.S. Anp. D.C. 64, 66,'190 F.2d 


649, 651 (1951). 
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TII. THE COURT'S FINDING OF FACT IS CLEARLY ERRONZOUS 


AND SHOULD BF REVERSED 

The Court’s conclusicn that orobahle cause was present 
to justify the arrest and seizure was based on an erroneous 
view of the facts presented. Although anprellant contends 
that under no version of the facts was the seizure proper, 
it submits that the Court's finding is so unmvarranted by any 
of the eviGence that reversal is recuireé regardless of 
determination of the legal issue. 

Qréinarily the factual determinations of the trial judge 


will %e accented on anneal unless they are clearly erroneous. 


Jackson v. Unitec States, 122 U.S. App. D.C. 324, 353 F.2d 


862 (1965). Nevertheless, it remains the resronsibility of 
anpellate courts “to review fact findings ane to reject them 
when we are firmly convinced they are wrong, when the 
probability of ‘error is too great to tolerate." Id. at 327. 
The Court below found that “Officer Taylor had the right 
to be on the vremises and "hile he vas there he saw the 
glassine hag that contained the capsules ané that is the basis 
for the present charge. (fmphasis added) (i!-II 72) WNone 
of the witnesses for the government or for the defense referred 
to a glassine bac. The vessel containing the capsules was 2 
prescription tyne vlastic vial. (M-II 17, 35, 48) 
The Court's helief that Officer Tavlor observed a 


e 


glassine bag was sicnificant in the finding of probable cause. 
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Glassine bags are one of the common means of packaging and 
transporting narcotics. Different inferences are properly 
drawn from possession of such a bag than from possession 


of a medicine hottle. Consequently the Court's conclusion 


of law was based on a significant mistake in finding the facts. 


As such, it must be reversed. 
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IT “AS ERROR TO DENY APPELLANT'S MOTION TO VACATE 
FINDING OF GUILT AND DISMISS THE INDICTMENT PECAUSE 
THES INDICTMENT DID NOT CHARGE AN OFFENSE OVER WHICH 
THE COURT HAD JURISDICTION 


In Watson v. United States, U.S. Apr. D.C. 7 


__. F.2¢ (No. 21,136, July 15, 1979), the Court said: 
For the future, the addict, 
whose acouisition and possession of 
narcotics is solely for his own use 
and who wishes to defend on these 
grounds, is surely not at a loss 
to know how to do so... To the extent 
that he wishes to assert that the 
statutes are not to be read as 
applicable to him, his primary attack 
should, as amicus suggests, be by a 
motion to dismiss. Such a motion would 
presumably make an alternative claim 
of the constitutional defectiveness 
under Robinson, of the statutes as 
applied to him. (footnotes omitted) 
(Slip opinion, p. 21-2) 


Appellant sought to invoke the teaching of “atson, which was 
decideé by this Court after the Trials Court's finding of 
guilt but before sentencing. In a motion to dismiss the 
indictment and the finding of guilt thereon, appellant attacked 
the indictment's failure to charge acts of trafficking and 
in the alternative, claimed that the statute could not 
constitutionally reach her since she was a non~trafficking 
addict vossessor. 

In United tates v. Cortez Ashton, __ F. Sunp. 
(Criminal No. 1524-69, deciced Nctobder 10, 1970), Judge 


Gesell concludee that the Court of Appeals intended the 


treatment of the, constitutional issues in Watson to be taken 


-26- 


seriously. Relying upon the following quotation from 
Watson, Judge Gesell found the mandate of that decision clear: 


So it is that, if Robinson's 
(Robinson v. California, 370 

U.S. 660 (1962)), deployment of 
the Eighth Amendment as a barrier 
to California's making addiction a 
crime means anything, it must mean 
in all logic that (1) Congress either 
did not intend to expose the non- 
trafficking addict possessor to 
criminal punishment, or (2) its 
effort to do so is as unavailing 
constitutionally as that of the 
California legislature. (Slip 
opinion, p. 19) 


Thus addiction and possession of narcotics for personal 
use by an addict may not be made criminal. To barge a crime, 
under the Harrison Act an indictment must set forth that the 
defendant either is not an addict or that, although an addict, 
defendnat trafficks in narcotics for purposes other than 
to support his own habit. United States v. Ashton, supra, 
(memorandum opinion, p. 4). Failure to do so renders the 
indictment “subject to dismissal as not stating a crime 


which the court has jurisdiction to try." Watson, supra 


at 23. 


The indictment in the instant case does not charge 


defendant with trafficking or with being a non-addict. It 
states only that she “purchased, dispensed and distributed 
+-..seventeen capsules..." As the Court noted in Ashton, 
"(I]t is a matter of common knowledge that most addicts sell 
narcotics from time to time to finance their habit, or trade 


heroin for the favor of food or lodging, or give drugs to 
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friends facing withdrawal. If acts of this type constitute 
trafficking, the nossession exerption suggested by “’atson 
will orove nearly meaningless, for its primary effect will be 
only to alter prosecutorial techniques." United States v. 
Cortez, Ashton, supra at 4. Since the indictment failed thus 
to define criminal acts falling outside the zone of protection 
Gefined bv ‘latson, Robinson, and Ashton, it fails to set forth 
an essential element of the offense. 

An indictment lacking essential elements fails to set 
forth an offense over which the District Court has jurisdiction. 


Williams v. District of Columbia, 136 U.S. App. D.C. 56, 419 


F.2€ 638 (1969). In such a situation, the proper remedy is 


by motion to dismiss the indictrent under Rule 12(b) (2), Fed. 
R. Crim. P., which may be made at any time “during the pendency 
of the proceeding." Finn v. United States, 256 F.2d 304 (4th 
Cir. 1958), United States v. Rosenson, 291 F. Supp. 867 


(E. D. LA. 1968). 
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THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION 
TO VACATE FINDING OF GUILT AND DISMISS INDICTMENT 
Dee HOLDING A HEARING TO DETERMINE IF APPELLANT 
WAS A NON-TRAFFICKING ADDICT AT THE TIME OF THE 
OFFENSE 


| 
The Trial Court denied appellant's Motion to Vacate 
| 
Finding of Guilt and Dismiss Indictment on August 19, 


1970, stating no reasons for its action. Later, at 


sentencing, appellant's counsel requested the Court to 
hold a hearing to determine if defendant was an addict 


at the time of the offense. (S-6,7) In refusing, the 


Court suggested three grounds. First, such a motion 
| 


“probably ought to be raised at the time of trial." (S-7) 
Second, the probation report indicated that appéllant 
denied using drugs since her last pregnancy. Third, 
there was some evidence in the probation report that 
appellant "had been a pusher or aiding a pusher, " (S-7) 


Appellant cannot be denied her right to raise a 
constitutional defense simply because it was not 
| 9, / 
recognized in its present form at the time of trial. 
: 

9/ Prior to trial appellant raised the issue of whether 
a narcotic addict could constitutionally be subject 
to the penalties under the statutes concerned when 
she filed a Motion to Set Aside Mandatory Sentence 
Provisions. The rationale of this motion was founded 
on the opinion of the original panel in Watson v. 
United States, (No. 21,186, decided December 13, 


1968, vacated April 18, 1969) 
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Leary v. United States, 395 U.S. 6 (1969); United States 
v- Rosenson, 291 F. Supp. 867 (E. D. La. 1968). 

Whether appellant was an addict at the time of her 
pregnancy or at the time of trial is irrelevant. The 
status protected by Robinson and Watson is that of an 
addict at the time the offense is committed. Appellant 


alleged in her motion that she was an addict at that 


time, which, incidentally, antedated both her pregnancy 
10 


and trial by several months. 

The Trial Court's reliance on information in the 
probation report that appellant was a pusher or aiding 
a pusher at the time of the offense denied her funda- 
mental rights of due process and confrontation guaranteed 
by the Fifth and Sixth Amendments. At best, the infor- 
mation was imprecise and vague. At worst, it was 
uncorroborated hearsay considered ex parte with no 
right afforded appellant to confront or cross-examine. 
Her status at the time of the offense was crucial, 
turning on disputed issues of fact. A hearing where 


appellant could present evidence and confront the witnesses 


10/7 The Court's reference to appellant's abstinence from 

3 narcotics since her last pregnancy meant that appellant 
had not used drugs for a period of ten months prior 
sentencing in August 1970. At sentencing appellant's 
counsel represented to the Trial Court that 
appellant had given birth to triplets sometime 
during the month prior to sentencing, and that two 
of the children were still in the hospital. (S.4) 
Assuming even a ten month gestation, appellant's 
pregnancy must have begun about October 1969. Though 
this was prior to trial, it was subsequent to appellant's 
arrest in March 1969. 


against her was therefore essential. Goldberg y Kelly, 
396 U.S., ____ (1970) ! 

The proper procedure was suggested in Watson and 
subsequently reaffirmed in Kleinbart v. United States, 
a NUES ADD DC onan EE? CaCO 21,408 
Oct. 9, 1970) (Slip opinion p.7). Failure to hola a 


hearing to permit appellant to demonstrate that) she 


was a non-trafficking addict at the time of her arrest 


was error. 
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CONCLUSION STATING PRECISE R@LIEF 
SOUGHT IN THIS CASE 
———— 


If the Court agrees with Argument IV, counsel 
submits that the judgment of conviction should be reversed 
with instructions that the inéictment be dismissed. 

If the Court does not agree that the indictment 
should be dismissed, but agrees that appellant is 
entitled to a hearing to determine if she was addicted 
to narcotics at the time of the offense, counsel submits 
that the judgment of conviction should be reversed and 
remanded for such a hearing. 

If the Court does not agree that the indictment 
should be dismissed, but agrees with either Part A or B 
of Argument I or Argument II, counsel submits that the 
judgment of conviction should be reversed and the case 
remanded with an order that the evidence be suppressed. 

If the Court disagrees that the evidence should be 
suppressed, but agrees that the Findings of Fact are 
Clearly erroneous, counsel submits that the judgment 
of conviction should be reversed and the case remanded 
for further hearing. 


Respectfully submitted, 


Charles D. Hickey 
Public Defender Service 
310 Sixth Street, N.W. 
Washington, D.C. 20001 


| 

| 
Stuart S. Greenfeig 
Public Defender Service 
310 Sixth Street, N.W. 
Washington, D.C. 20001 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 


Brief has been hand delivered upon the Office of the 


United States Attorney, United States Courthouse, 


this llth day of February, 1971. 


| 
Charles D. Hickey 
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APPENDIX 


AFFIDAVIT IN SUPPORT OF A 
UNITED STATES COMMISSIONERS 
SEARCH ‘JARRANT FOR THE PRE- 
MISES, 1423 Harvard St., N.W. 
Apt. #298, “ashington, D.C. 
Entire premises occupied by 
a Subject known, as Charles 
‘Testley Harris and an arrest 
warrant for the same subject, 
Charles Vestley Harris, 
desexrtbed-as-—a—-Neqre-Mate, * 
29 vears, ¢', 170 lbs. 

Prior to March 17, 1969, 
Officer James R. Johnson of 
the Tenth Precinct received 
information from a source 
that stated that it had been 
buying heroin from a man it 
knew as Charles, described 
above, out of the nremises 
1423 Harvard Street, N.“. 
apt. #208, "lashington, D.C. 
This source further stated 
that it has been buying 
heroin from Charles out of 
the aforementioned rremises 


for about 1 week, the last 


time yesterday, March 16, 1969. 


This source stated that on 


occasions it has purchased 


* Deleted and initialed by 


AFFIDAVIT IN SUPPORT OF A 
UNITED STATES COMMISSIONERS 
SEARCE “JARRANT FOR THE PREMISES, 
1423 Harvard St., N.W., Apt. 
#201, “lashington, D.C. Entire 
premises occupied by a subject 
known as Clarence Harris, Jr., 
and an arrest warrant for the 
same subject, Clarence Harris, 
Jr., described as a Negro Male, 
32-years;-6+-24% Black frame 
alasses. 


Prior to March 17, 1969, Officer 
James R. Johnson of the Tenth 
Precinct received information 
from a source that stated that 
it had been buying heroin from 
aman it knew as Clarence, 
described above, out of the 
premises 1423 Harvard St., N.{., 
Apt. 201, Washington, D.C. This 
source further stated that it 
has been buying heroin from 
Clarence out of the aforementioned 
premises for about 1 week, the 
last time yesterday, March 16, 
1969. This source stated that 
on occasions it has purchased 


heroin from Clarence out of the 


* pelted and initialed by 


Heroin from Charles out of the 
premises, 1423 Harvard St. ,N.U., 
Apt. #208, Washington, D.C. 

The Narcotic would be secreted 
in the bedroom, on the dinning 
room table or on his person, the 
man known as Charles. This 
source stated that it would be 
willing to make a purchase of 
Heroin from the man it knew as 
Charles out of the premises, 

1423 Harvard St., N.W., Apt.#208, 
Washington, D.C. for the Vice 


Squad. 


On March 17, 1969, the above 
mentioned source, who has 
provided members of the Tenth 
Precinct Vice Office with 
information which has resulted 
in the arrest of more than 10 
violators for violations of the 
Gambling and Liquor laws of the 
District of Columbia and on 
more occasions which has 
resulted in obtaining search 
warrants for violations of the 


Gambling and Liquor Laws of 


premises, 1423 Harvard St., N.W., 
Apt. #201, Washington, D.C. 

The Narcotic would be secreted 
in the dining room on the dining 
room table or on his person, the 
Man known as Cievences This 
source stated that it would be 
willing to make a purchase of 
heroin from the man it knew as 
Clarence out of the premises, 
1423 Harvard St., N.W., Apt. #201, 
Washington, D.C. for the Vice 


Squad. 


On March 17, 1969, the above 
mentioned source, who has 
provided members of the Tenth 
Precinct Vice Office with 
information which has resulted 
in the arrest of more than 10 
violators for violations of 
the Gambling and Liquor Laws 
of the District of Columbia and 
on more occasions which has 
resulted in obtaining search 


warrants for violations of the 


Gambling and Liquor Laws of 


the District of Columbia. The 
| 


the District of Columbia. The 
above mentioned Source met with 
Officer J.R. Johnson and 
Marcellous B. Taylor in the 
vicinity of 1423 Harvard St., 
N.W. She got into the car being 
driven by Officer Taylor and 
was searched and found to be 
free of any money or Narcotic 
G@rugs. Officer Taylor gave 

the source a sum of, MPDC advanced 
funds and the source was driven 
to the vicinity of 1423 Harvard 
St., N.W., Washington, by 

Officer Taylor of the Tenth 
Precinct Vice Squad. The 
source then left Officer's 


Taylor car and was observed 


by Officer Taylor to walk 


directly to the premises, 


1423 Harvard St., N.W. and to 
Apt. #208 where it entered. 
A short time later Officer 
Taylor observed the source 
leave the premises and rejoin 
Officer Taylor. The source 


was then driven a short dis- 


above mentioned Source met with 
Officer J. R. Johnson and 
Marcellous B. Taylor in the 
vicinity of 1423 Harvard St.,N.W. 
She got into the car being driven 
by Officer Taylor and was 
searched and found to be free 

of any money or Narcotic drugs. 
Officer Taylor gave the source 

a sum of MPDC advanced funds 

and the source was driven to 

the vicinity of 1423 Harvard 

St., N.W., Washington, by 

Officer Taylor of the Tenth 
Precinct Vice Squad. The source 
then left Officer's Taylor car 
and was observed by Officer 
Taylor to walk directly to the 
premises, 1423 Harvard St., N.W. 
and to Apt. #201 where it 
entered. A short time later, 
Officer Taylor observed the 
source leave the premises and 
rejoin Officer Taylor. The 
source was then driven a short 


distance from the above mentioned 


premises where it was searched 
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tance from the above mentioned 
premises where it was searched 
and 2* capsules was seized 
which contained a quantity of 
white powdered substance. The 
source advised Officer Taylor 
that when it left the car of 
Officer Taylor, it walked 
directly in the premises, 1423 
Harvard St., N.W. and into 
Apt. #208, knocked on same and 
was admitted into the premises 
by the man it knew as Charles 
Harris. The source further 
advised Officer Taylor that 
after it had entered the 
premises it told Charles that 
it wanted to buy some Heroin and 
that Charles walked to the 
bedroom, returned shortly with 
2 capsules of white powdered 
substance. The Source then 
gave Charles the sum of MPDC 
advanced funds. The source 


stated that there was about 


* Deleted and initialed by 
M.B.T. 


and 1 capsule was seized which 
contained a quantity of white 
powdered substance. The source 
advised Officer Taylor that when 
it left the car of Officer Taylor, 
it walked directly in the 
premises, 1423 Harvard St., N.W., 
and into Apt. #201, knocked 

on same and was admitted into 

the premises by the man it knew 

as Clarence Harris, dr. The 
source further advised Officer 


Taylor that after it had entered 


the premises it told Clarence 


that it wanted to) buy some heroin 
and that Clarence walked into 

the bedroom, returned shortly 
with 1 capsule of white powdered 
substance. The source then 

gave Clarence the sum of MPDC 
advance funds. The source 

stated that there was about 

S people in the premises, all 

of which he had noticed had 


needle marks on their arms. 


26*people in the premises all 
of which it had noticed had 
needle marks on their arms. 
She stated that it heard one 
subject yell, hurrah and come 
out of the bathroom so I can 
Take-off. The source advised 
that when it left the premises 


of 1423 Harvard St., N.W., 


Apt. #208, Washington, D.C. it 


walked directly to where 
Officer Taylor was waiting in 


his auto. 


Officer Richard A. Bias of the 


Narcotic Squad performed a 
preliminary field test on a 
portion of the powder that he 
received from Officer Taylor 
and received a positive color 
reaction indicating the 
presence of a Narcotic drug 


of the Heroin group. 


Investigations revealed that 
the apt. 208, 1423 Harvard 


St., N.W., Washington, D.c. 


* Deleted and initialed by 
M.B.T. 


She stated that it heard one 
subject yell, “Hurrah, and 
come out of the bathroom so I 
can Take-off." The source 
advised that when it left the 
premises of 1423 Harvard St., 
N.W., Apt. #201, Washington, 
D.C., it walked directly to 
where Officer Taylor was 


waiting in his auto. 


Officer Richard A. Bias of the 
Narcotic Squad performed a 
preliminary field test on a 
portion of the powder that he 
received from Officer Taylor and 
received a positive color 
reaction indicating the 

presence of a Narcotic drug 


of the heroin group. 


Investigations revealed that 

the Apt. #201, 1423 Harvard 

St., N.W., Washington, D.C., 

was listed to a Sherrin Williams. 
It revealed further that a 


subject by the name of 
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was listed to a Sherrin Williams. 


It revealed further that a 
subject by the name of 
Clarence Harris, Jr., brother 
of the above mentioned subject 
also frequented the premises, 
this subject has been arrested 
and convicted of numerous 


narcotic charges. 


Because of the information 
received along with the events 
of March 17, 1969, the under- 
signed officer does believe 
that there is now illicit 
narcotic drugs being secreted 
inside the premises, 1423 
Harvard St., N.W., Apt. #208, 
Washington, D.C. by Charles 


Westley Harris, described above. 


/s/Marcellous B. Taylor 


Marcellous B. Taylor 

Officer 

Tenth Precinct,MPDC 
Subscribed to and sworn to before 


me this 17th day of March, 1969 


/s/ William C. Pryor 
JUDGE 


| 
Clarence Harris, Jr., brother 


of the above mentioned subject 


also frequented the premises, 
this subject has been arrested 


and convicted of numerous 


narcotic charges. 
| 


Because of the information 
received along with the events 
of March 17, 1969, the under- 
signed officer does believe 
that there is now illicit 
narcotic drugs being secreted 
inside the premises, 1423 
Harvard St., NeW), Apt. #201, 
Washington, D.C. by Clarence 


Harris, Jr., described above. 


/s/ Warcellous B. Taylor 


Marcel ious B. Taylor 

Officer 

Tenth! Precinct, MPDC 
| 


| 
Subscribed to and) sworn to before 


me this day of March, 1969. 


/s/ William C. Pryor 
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INDEX 


Counterstatement of the Case . 


A. Appellant’s Motion to Suppress 
B. Sentencing 


Argument: 


I. The presence of narcotic capsules in plain sight in 
appellant’s hand provided probable cause to arrest 
her, and none of the information upon which the officer 
relied in determining whether to arrest her was 


II. This Court’s opinion in Watson v. United States has 
no applicability whatsoever to appellant’s case . 


Conclusion 9 en ee 


Appendix 


TABLE OF CASES 


*Bailey v. United States, 128 U.S. App. D.C. 354, 389 F.2d 
305 (1967) 
*Bell v. United States, 102 ae App. D. C. $88, “254. F.2d 82, 


Dizon v. United States, 111 ‘US. “App. ‘D.C. 3 , 296 F.2d 
427 (1961) _ — 
Dorman v. United ‘States, - — US. “App. DC. . —, , 435 
F.2d 385 (1970) (en banc)... > 
Draper v. United States, 358 US. 307 (1959) _ See: 
Fuller v. United States, 189 U.S. App. D.C. 375, 433 F2d 
533 (1970) ae _ 
Henry v. United States, 361 U.S. 98 (1959) - 
*James Vv. United States, 135 U.S. App. D.C. 31 
1150 SAD S 


Masiello v. United States, 113 US. App. ‘D. C. “32, "304 F.2d 
899 (1962) _ = 
Redmon. v. United States, 355 Fd ‘407 (9th ‘Cir. "1966 
Robinson v. California, 370 U.S. 660 (1962) 18, 14, 
Rugendorf v. United States, 876 U.S. 528 (1964). 


9, 19, 20 


15, 18 


Cases—Continued 


Singer v. United States, 380 U.S. 24 (1965) —........--- 

Spinelli v. United States, 393 U.S. 410 (1969) 

United States v. Ashton, 317 F. Supp. 860 (D.D.C. 1970) _. 

United States v. Castle, 213 F. Supp. 56 (D.D.C. 1962), 
aff'd, 120 U.S. App. D.C. 398, 347 F.2d 492 (1964), 
cert. denied, 381 U.S. 929 (1965) 

United States v. Cox, 189 U.S. App. D.C. 264, 482 F.2d 
1326 (1970) 5 

United States v. Gaines, —— U.S. App. D.C. ——, 486 F.2d 
150 (1970) 

United States v. Harrison, 139 US. “App. D.C. 266, 432 ‘Fd 
1328 (1970) = 9, 10, 12, 18 

United States v. Jones, “D.D.C. Cr. No. 1472-70. 

United States v. Lindsey, D.D.C. Cr. No. 2277-70 (opinion 
(re Ce LA rae eas) 

United States v. Montgomery, D.C. Cir. No. 23,831, de- 
cided September 22, 1970 (unreported order) ........ 

United States v Moore, D.D.C. Cr. No. 641-70 : = 

United States v. Sterling, 369 F.2d 799 (3d Cir. 1966) . 

United States v. Thweatt, —— U.S. App. D.C. ——, 4383 
F.2d 1226 (1970) —...... = 

United States v. Ventresca, 380. US. 102 (1965) na 

United States v. Williams, D.C. Super. Ct. No. 28001-70, 
memorandum order of Belson, J., March 4, 1971 .. 

United States v. Williams, D.C. Cir. No. 23,597, decided 
December 10, 1970 : 

*Watson v. United States, D.C. Cir. No. 21,186, decided 
July 15, 1970 (en banc) _.............-..6, 7, 18, 14, 15, 16, 17, 18, 

19, 20, 21, 22 

Wayne Vv. United States, 115 U.S. App. D.C. 284, 318 F.2d 
205 (1963) _. 

William v. United States, 105 US. “App. ‘DC. ‘41, 268 F.2d 
487 (1959) 

Wong Sun v. United States, 371 U.S. 471 (1963) 


OTHER REFERENCES 


4704 (a) - 
26 USC. owe 
Rule 12 (b), Feb. R. CrIM. P. 
Rule 23, Fep. R. Crim. P. . 


* Cases chiefly relied upon are marked by asterisks. 


mm 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Whether there was probable cause, made up from 
untainted information acquired by the police, to arrest 
appellant? 

II. Whether the discussion in dicta in Watson v. 
United States of the possible objections that a non- 
trafficking addict might make to an indictment charging 
“possession” under the federal narcotic statutes applies 
in any way to appellant, where: 


(a) she was convicted on May 19, 1970, and Watson 
was handed down on July 15, 1970; 

(b) the first request for consideration of her case in 
light of Watson was made on August 17, 1970; 

(c) she concededly was not an addict either at the time 
of trial or at the time of sentencing, and there 


was no offer of proof to show that she was an 
addict on the date of the offenses; and 

(d) there was evidence that she was engaged in traf- 
ficking at the time of her arrest? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,660 


UNITED STATES OF AMERICA, APPELLEE 
v. 
SHARON WILLIAMSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two-count indictment filed 
on July 24, 1969, with violations of 26 U.S.C. § 4704 (a) 
and 21 U.S.C. §174. Her case came on for trial on May 
19, 1970, before Judge John H. Pratt. After Judge Pratt 
denied appellant’s pre-trial motion to suppress evidence, 


1 Other evidence in support of the motion to suppress was re- 
ceived by Judge Pratt on May 5, 1970. This evidence consisted of 
the testimony of Antoinette Harris. The transcript of this hearing 
will be referred to, in accordance with appellant’s system, as 
“M.I.” Reference to other transcripts in the record will also be made 
according to the same system, namely: “M.II” for the transcript of 
the proceedings held on May 19, 1970, and “S.” for the transcript 
of appellant’s sentencing on August 26, 1970. 


(1) 


2 


the case was tried to the court on the basis of the evidence 
adduced at the pre-trial hearing and stipulations by coun- 
sel. Appellant was found guilty of the first count of the 
indictment, which charged a violation of 26 U.S.C. § 4704 
(a).2 On August 26, 1970, appellant was sentenced by 
Judge Pratt to a prison term of two to six years. This 
appeal followed. 


A. Appellant’s Motion to Suppress 


On March 17, 1969, Detective Marcellous B. Taylor of 
the Metropolitan Police submitted two affidavits * to Judge 
Pryor of the then Court of General Sessions in support 
of his request for two search warrants and two arrest 
warrants. One affidavit, received in evidence as Defend- 
ant’s exhibit No. 1 (hereafter referred to as affidavit No. 
1), was in support of a request for a search warrant for 
apartment 208 in the building at 1423 Harvard Street, 
Northwest, and for an arrest warrant for one Charles 
Harris. In essence, it stated that Charles Harris had sold 
narcotics to an informant on several occasions during the 
week preceding March 17, 1969, from apartment 208, 
which was listed to appellant.‘ Officer Taylor himself had 
typed this affidavit. The other one, affidavit No. 2, was 
typed by a secretary in the office of the Metropolitan 
Police Department’s Narcotics Squad. She used affidavit 
No. 1 as a model and inserted changes in accordance with 
Detective Taylor’s statement to her of the particular cir- 
cumstances of the informant’s purchase of narcotics in 
apartment 201 of the same premises (M. II 10-13). This 
second affidavit was in support of a search warrant for 
apartment 201 and an arrest warrant for one Clarence 
Harris. Similar to affidavit No. 1, it related that an in- 
formant had purchased narcotics from Clarence Harris 


2 No finding was made as to the second count, brought under 21 
U.S.C. § 174, which was dismissed by the Government at the time 
sentence was imposed (M.II 77). 


3 These affidavits are reprinted in the appendix, infra, pp. 23-28. 
+The affidavit misspelled her name as “Sherrin Williams”. 
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several times during the week prior to March 17 and 
went on to state that Clarence Harris had conducted these 
transactions in apartment 201, which was listed to ap- 
pellant.® 

At the hearing on the motion to suppress Detective 
Taylor admitted that affidavit No. 2 was in error in 
stating that apartment 201 was listed to appellant. The 
actual tenant was one Randolph J. Taylor (M. II 18-19, 
58-59). He also acknowledged that statements in affidavit 
No. 2 suggesting that apartment 201 was a one-bedroom 
apartment—rather than the efficiency which it actually 
was—were mistaken (M. II 19-20). But he made clear 
that the informant had made two purchases on March 17, 
one in apartment 201 and the other in apartment 208. He 
stated flatly that all of the information in affidavit No. 1 
was correct (M. II 12-18). 

Four warrants were issued on March 17 after Judge 
Pryor approved Detective Taylor’s affidavits. Two were 
search warrants authorizing searches of apartments 201 
and 208, and two were arrest warrants, for Clarence 
Harris and Charles Harris. The following day, March 18, 
the detective executed both search warrants and the ar- 
rest warrant for Clarence Harris, During the search of 
appellant’s apartment, number 208, a quantity of nar- 
cotics was recovered, and appellant, who was present 

‘during the search, was arrested by Detective Taylor (M. 
II 14, 20-21, 26).° 

The arrest warrant for Charles Harris remained out- 
standing (M. II 14). On March 30 Detective Taylor re- 
ceived information that Charles Harris was in apartment 
201 at 1423 Harvard Street. He assembled a party of 
officers to help him and proceeded to the apartment build- 
ing, arriving at 5:00 a.m. Taylor deployed some of the 
officers accompanying him to watch the rear windows of 


5 Once more her name was misspelled “Sherrin Williams”, 


* Appellant was charged with a violation of the Harrison Nar- 
cotics Act, but the case was nolle prossed after it had been pre- 
sented to the grand jury. 
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apartment 201, and also to observe apartment 208 (M. 
II 15, 28, 36). He proceeded to apartment 201, knocked 
on the door, identified himself and announced that he 
had a warrant for Charles Harris’ arrest. The response 
from inside was a toilet flushing and a great deal of com- 
motion (M. II 15, 36). Three of the people in the apart- 
ment, Harold Legon, Vincent Harris and his wife An- 
toinette, fled through the rear window onto the fire escape 
running along the rear of the building (M. I 10-11, 18-14; 
M. II 44). 

Detective Taylor forced his way into the apartment 
and found Charles Harris and several others inside. All 
were placed under arrest. Narcotics paraphernalia were 
found in the apartment (M. II 15-16, 22-28). While De- 
tective Taylor was securing the apartment, Officer Hewitt 
Brantley, one of the men who had been stationed at the 
rear of the building, stuck his head in the window and 
told him that Legon had run along the fire escape and 
jumped through an open window into appellant’s apart- 
ment, number 208 (M. II 15, 37, 44). Officer Brantley 
then took off after Vincent and Antoinette Harris and 
captured them on the roof of the building (M. II 44, 46). 

Taylor meanwhile left apartment 201, went around to 
apartment 208 and knocked on the door. Appellant asked 
who it was, and when the detective identified himself, she 
opened the door and invited him inside (M. II 16, 30, 37- 
38, 48). Officer Brantley just then was entering the 
apartment through the window with Antoinette and Vin- 
cent Harris, and Detective Taylor went across the room 
to help Mrs. Harris through the window and to talk with 
the officers who had arrested Legon in appellant’s apart- 
ment. After a few moments with them, he turned his 
attention to appellant and noticed that she had her hand 
cupped around two plastic prescription-type vials. He 
could see white capsules in the bottom part of the vials 
and concluded? that they were narcotics of some sort (M. 


7 Detective Taylor, in making this deduction, was relying in large 
measure upon his experience in dealing with narcotics violators. 
Approximately 60% of his work on the Vice Squad since 1965 had 
involved narcotics (M. II 9, 35). 
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II 16-17, 30, 34-35, 87). Appellant, after some discussion 
with Taylor,® opened her hand and gave him two plastic 
vials and a small box. She was immediately placed under 
arrest. A field test on the capsules found in the vials, con- 
ducted on the scene by an officer from the Narcotics 
Squad, indicated that they contained narcotics (M. II 17- 
18).° 

Appellant took the stand and testified that Legon had 
burst through her window while she was in the bathroom. 
She came out, and Legon told her that he was fleeing from 
the police who were in apartment 201. Appellant told 
him that he could not hide in her apartment. She then 
discovered three medicine bottles on the floor near where 
he was standing. Even though she “had an idea it was 
narcotics,” she picked them up and was about to dispose 
of them when several officers came through the window 
and arrested Legon. At this point, she continued, Detec- 
tive Taylor knocked and she admitted him. In her version 
of what happened, Taylor, after conferring with the offi- 
cers holding Legon, returned to her and snatched from 
her hands a pair of pants, which she proclaimed were her 
own, and searched them. Finding nothing but a few dol- 
lars in the pockets, he returned them to her and asked 
what she had in her hand. Appellant said she had noth- 
ing, but after he warned that she could be searched by a 
policewoman, she surrendered the bottles.° She then told 
Taylor that the bottles had been dropped by Legon when 


*On cross-examination Detective Taylor could not remember 
whether he told appellant that he would have a policewoman search 
her if she did not give up the vials (M. II 34). Appellant and her 
cousin-in-law, Antoinette Harris, testified that Taylor did make 
such a statement (M. I 3, 7; M. II 49). 


® Counsel later stipulated to the chemist’s report, which showed 
that the contents of all of the capsules in both bottles totaled 1064 
milligrams of heroin hydrochloride and other substances (M. II 75- 
76). 


20 On cross-examination appellant stated that she had only one 
bottle in her hand (M. II 52). 
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he entered. Appellant admitted she was trying to hide 
the narcotics because the police had recovered narcotics 
from her apartment during the search on March 18, and 
she did not want to get into further trouble (M. II 47- 
55) .™ 

Appellant’s motion to suppress was based on three con- 
tentions. First, she argued that her arrest was invalid 
inasmuch as it was based in part on information acquired 
during the execution, on March 18, of the search war- 
rants which were so contradictory as to be “totally in- 
credible.” Second, she asserted that the warrantless entry 
into her apartment was illegal. Third, she contended that 
even if the police were properly in her apartment, it was 
unreasonable for them to search her.** The court ruled 
that the entry of Detective Taylor into apartment 208 
was consented to by appellant and that he seized narcotics 
from appellant’s hand which were in plain view (M. II 
63, 65, 72). As for the warrants, the court felt that it 
was not necessary to pass on them, but noted that in any 


case the warrants based on affidavit No. 1, prepared by 
Detective Taylor,* were clearly valid (M. II 64, 72-73). 


B. Sentencing 


Appellant was sentenced by the court on August 26, 
1970. On August 17, however, she filed a motion to va- 
cate the finding of guilt and to dismiss the indictment. 
The basis for the motion was appellant’s claim that she 
was addicted to narcotics at the time of her arrest and 
was therefore entitled to benefit from dicta in this Court’s 
then recent decision in Watson v. United States, D.C. 


1 Testifying in rebuttal, Detective Taylor stated (1) that the 
pants held by appellant were very small, suitable for a child, (2) 
that appellant did not tell him she had received the narcotics from 
Legon, and (3) that he had seized not one but three packages from 
her hand (M. II 56-57). 


12 See the memorandum of points and authorities in support of 
appellant’s motion to suppress evidence, filed May 8, 1970, pp. 1-5. 


13 J.e., the search warrant for appellant’s apartment, number 208, 
and the arrest warrant for Charles Harris. See appendix A, infra, 
pp. 23-25. 
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Cir. No. 21,186, decided July 15, 1970, which suggested 
that a non-trafficking addict possessor of narcotics might 
not be prosecuted under the federal narcotics laws. The 
trial judge denied the motion without a hearing on Au- 
gust 19. At the sentencing proceedings, however, he gave 
three reasons for his decision. First, he doubted whether 
appellant was ever addicted to narcotics, especially since 
the presentence report indicated she was not even using 
drugs at the time of trial (S. 3, 7). Second, he indicated 
that a Watson-type motion “probably ought to be raised 
at the time of trial” (S. 7). And last, he noted that the 
presentence report also indicated that appellant herself 
was a trafficker or was aiding someone else who was 
trafficking in narcotics (S. 7-8). 

As for the sentence, counsel urged that appellant be 
granted probation, largely because she was no longer 
using narcotics and because she had six children—inelud- 
ing a recently-born set of triplets—at least four of whom 
she cared for herself (S. 2-4).* The court remarked that 
appellant presented a “difficult case” and imposed a sen- 
tence of two to six years, 


ARGUMENT 


I. The presence of narcotic capsules in plain sight in 
appellant’s hand provided probable cause to arrest 
her, and none of the information upon which the 
officer relied in determining whether to arrest her was 
tainted. 


(M. II 13, 16-17, 30-37, 48-58, 66, 72) 


Appellant challenges the seizure by Detective Taylor 
of the medicine vials containing heroin capsules, along 
with her resulting arrest, on the ground that probable 
cause was lacking because the detective, as he confronted 
her, did not have sufficient information to justify a rea- 
sonable belief that the vials contained narcotics. This con- 


** Two of the older children were being raised by grandparents, 
Appellant was unmarried (S. 3-4). 
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clusion is erroneous, for it is based on a faulty method of 
calculating probable cause. 

In Bailey v. United States, 128 U.S. App. D.C. 354, 
357-358, 389 F.2d 305, 308-309 (1967), this Court set out 
a now-classie definition of probable cause: 


Probable cause is a plastic concept whose existence 
depends on the facts and circumstances of the par- 
ticular case. It has been said that, “ ‘[t}he—sub- 
stance of all the definitions of probable cause’ is a 
reasonable ground for belief of guilt.’” Brinegar v. 
United States, 388 U.S. 160, 175 (1949). Much less 
evidence than is required to establish guilt is neces- 
sary. Draper v. United States, 358 U.S. 307, 311- 
812 (1959). The standard is that of “a reasonable, 
cautious and prudent peace officer” and must be 
judged in the light of his experience and training. 
Bell v. United States, 102 U.S. App. D.C. 383, 387, 
254 F.2d 82, 86, cert. denied, 358 U.S. 885 (1958). 
The police must have enough information to “war- 
rant a man of reasonable caution in the belief” that 
a crime has been committed and that the person ar- 
rested has committed it. Carroll v. United States, 
267 U.S. 182, 162 (1925). See also Henry v. United 
States, supra, 361 U.S. at 102. A finding of probable 
cause depends on the “practical considerations of ev- 
eryday life on which reasonable and prudent men, 
not legal technicians, act.” Brinegar v. United 
States, supra, 338 U.S. at 175. 


A premise underlying this formulation which needs to be 
elucidated in this case is that probable cause should be 
determined from all of the factors confronting the of- 
ficer taken together, and not from viewing them in isola- 
tion from one another. Dixon v. United States, 111 U.S. 
App. D.C. 305, 296 F.2d 427 (1961). 

Under these standards Detective Taylor clearly had 
probable cause to seize the bottles from appellant’s hand 
and arrest her for possession of narcotics. He had pur- 
sued a fugitive from a drug raid, Legon, to appellant’s 
apartment. This apartment had been known to him prior 
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to March 17 as the site of narcotics transactions.™ He 
had been to the same apartment himself on March 18 
and had found narcotics there and arrested appellant for 
a narcotics violation. On the date in question, March 30, 
he observed appellant holding small bottles in the bottom 
of which he could plainly see several white capsules. She 
had attempted to secrete them under her arm and re- 
fused at first to open her hand when asked to do so. On 
the basis of his experience and expertise,“ it was cer- 
tainly reasonable for him to conclude that appellant was 
holding contraband in her hand and to seize it from her. 
See Kleinbart v. United States, D.C. Cir. No. 21,408, de- 
cided October 9, 1970; United States v. Harrison, 189 
U.S. App. D.C. 266, 432 F.2d 1328 (1970) ; Redmon v. 
United States, 355 F.2d 407 (9th Cir. 1966). 

Appellant, however, discusses the various factors we 
have mentioned as if each were the only bit of evidence 
confronting the detective. It might be true, of course, 
that having a fugitive from a narcotics raid burst into 
one’s apartment, or past association with narcotics deal- 
ers, Or possession of an innocuous-looking medicine bottle 
containing white capsules, or mere refusal to open one’s 
hand at the request of a police officer would not support 
probable cause. But when viewed in conjunction with one 
another, these elements make out probable cause to an 
experienced police officer. As noted in Dixon v. United; 
States, supra, “The decisive factors are that all the cir- 
cumstances are to be considered together, in a sum total.” | 
111 U.S. App. D.C. at 306, 296 F.2d at 428. It is this 
obvious principle which appellant’s analysis overlooks, 


15 See appendix A, infra, pp. 23-25. 


16 See footnote 7, supra. See also Bell v. United States, supra, 
where Judge Prettyman, writing for the Court, noted, “An officer 
experienced in the narcotics traffic may find probable cause in the 
smell of drugs and the appearance of paraphernalia which to the 
lay eye is without significance.” 102 U.S. App. D.C. at 307, 254 
F.2d at 86. The same, of course, is true in the case of the white 
pills in the medicine bottles in this case; in the abstract they bear 
no proof of crime, but to an experienced narcotics officer in the 
circumstances of this case they are strong evidence of illicit conduct. 
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Appellant presents a further contention. She claims 
that Detective Taylor, in deciding whether probable 
cause existed, was not entitled to rely on informa- 
tion about her which he obtained while executing the 
search warrant in her apartment on March 18. The 
foundation for this argument is the thesis that all four 
warrants issued on March 17 were invalid because the two 
affidavits submitted by Detective Taylor contradicted each 
other on their face to such a degree that there was no 
support for the finding of probable cause by Judge Pryor. 
Since this rendered the search of her apartment and her 
arrest illegal, it follows, according to appellant, that the 
information turned up that day was tainted and could 
not support the probable cause determination on the 30th. 

We find this theory unpersuasive in every respect. In 
the first place, the warrants issued on March 17 were 
valid. The affidavits individually showed probable cause. 
Each told of a narcotic sale made in a single apartment 
to a reliable police informant and of similar purchases 
made by the same informant from the same seller in the 
same aparament over the week preceding March 17." 
Further, reading the two together, we profess considerable 
difficulty in understanding how appellant can claim that 
these affidavits “impeach” each other so that “[o]ne of 
[them] was obviously false.”?* By our calculation they 
differ in only five particulars. Four of these are the 
apartment involved, the number of persons in each apart- 
ment, the number of capsules sold to the informant, and 
the name of the person making the sale. None of these, 
obviously, are logical contradictions which might vitiate 
the sense of either document (or of the two read to- 
gether). They are simply differences, not contradictions. 
The only logical contradictions we have found is the as- 
sertion in each affidavit that the informant traveled di- 
rectly from the police car to the particular apartment 


17 See appendices A and B, infra, pp. 23-28. An almost identical 
factual pattern was contained in an affidavit, approved sub silentio, 
in United States v. Harrison, supra. 


18 Brief for appellant at 17-18. 
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in question and back again.’ This “impeachment,” along 
with a statement repeated in both affidavits which appar- 
ently could not have been made in both apartments,” do 
not detract from probable cause. These defects go only 
to collateral matters, and even with these parts removed, 
the remaining portions of the affidavits show probable 
cause. See Rugendorf v. United States, 376 U.S. 528, 
532 (1964); United States v. Castle, 218 F.Supp. 55 
(D.D.C. 1962), aff’d, 120 U.S. App. D.C. 398, 347 F.2d 
492 (1964), cert. denied, 381 U.S. 929 (1965). This Court 
stated recently in James v. United States, 185 U.S. App. 
D.C. 314, 315-16, 418 F.2d 1150, 1151-1152 (1969): 


When an affidavit in support of a search warrant 
contains information which is in part unlawfully 
obtained, the validity of a warrant and search de- 
pends on whether the untainted information, con- 
sidered by itself, establishes probable cause for the 
warrant to issue. 


By analogy, even assuming the affidavits “impeach” each 


other in the two respects we have mentioned, the question 
is merely whether, putting those portions aside, a probable 
cause finding can be supported by the rest of the affi- 
davit." The answer is yes, under a “commonsense read- 
ing of [both] affidavit[s],”* for nothing of the essentials 


1 Detective Taylor testified that, as a matter of fact, the inform- 
ant went to both apartments and made purchases there before 
returning to his car (M, II 12-18). 


*° According to both affidavits, an occupant of each apartment, 
in the informant’s presence, yelled “Hurrah” and came out of the 
bathroom. Conceivably this same incident could have taken place 
in each apartment, but, fairly viewing the probabilities, we think 
it unlikely that it recurred in such a fashion. 


*1 See also United States v. Sterling, 369 F.2d 799, 802 (3d Cir. 
1966); Chin Kay v. United States, 311 F.2d 317, 321 (9th Cir. 
1962) ; Clay v. United States, 246 F.2d 298, 304 (5th Cir. 1957) ; 
cf. Masiello v, United States, 118 U.S. App. D.C. 32, 304 F.2d 399 
(1962). 


22 Spinelli v. United States, 393 U.S. 410, 415 (1969) ; see United 
States v. Ventresca, 380 U.S. 102, 108 (1965). 
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of the informant’s contacts with the apartments and 
the sales conducted there by Clarence and Charles Harris 
is disturbed by blotting out the route the informant took 
to get to the apartments and a random utterance made by 
one of the occupants in one apartment. 

Alternatively, we point out that even under the logic of 
appellant’s argument, one of the affidavits must have been 
accurate; hence one search warrant and one arrest war- 
rant were valid. According to Detective Taylor, this ac- 
curate affidavit was the one supporting the search warrant 
for appellant’s apartment (No. 208) and the arrest war- 
rant for Charles Harris (see affidavit No. 1, appendix A, 
infra, pp. 23-25; M. II 13). It was only during the execu- 
tion of these warrants, i.e., the search of appellant’s apart- 
ment on March 18 and the arrest of Charles Harris on 
March 30, that evidence employed in determining prob- 
able cause against her was obtained.** There is, accord- 
ingly, no occasion to pass on the question of taint or 
whether there was an independent source for Officer Tay- 
lor’s decision to arrest appellant on March 30. See Wong 
Sun v. United States, 371 U.S. 471 (1963); Wayne v. 
United States, 115 U.S. App. D.C. 234, 318 F.2d 205 
(1963) .** 


23It is not clear from the record where Clarence Harris was 
arrested on March 18. If he was arrested in appellant’s apartment 
pursuant to an arrest warrant which we are assuming for the 
moment was invalid, the fact that the officers were on the premises 
pursuant to two valid warrants (for Charles Harris’ arrest and 
the search of apartment 208) would probably nullify any taint. 


24 We find no substance to appellant’s other arguments in connec- 
tion with the seizure of the narcotics and her arrest. Conceding 
that she invited Detective Taylor into her apartment (see M, II 
48-51), appellant claims that the scope of the consent extended only 
to removing Legon and did not permit the officer to conduct a 
search. The difficulty with this proposition is that Taylor did not 
conduct a search; he merely seized narcotics capsules which were 
in plain view (M. II 16-17, 30-87). See United States v. Thweatt, 

U.S. App. D.C. ——, 483 F.2d 1226 (1970); Creighton v. 
United States, 182 U.S. App. D.C. 115, 116, 406 F.2d 651, 652 
(1968) ; cf. United States v. Harrison, supra; Dorman v. United 
States, —— U.S. App. D. C. ——, 485 F.2d 385 (1970) (en banc). 
The scope of the consent is not even in issue here, for once consent 
is given—for any purpose—an officer surely may seize contraband 
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II. This Court’s opinion in Watson v. United States, has 
no applicability whatsoever to appellant’s case. 


(S. 2-8) 


In Watson v. United States, D.C. Cir. No. 21,186, de- 
cided July 15, 1970 (en banc), this Court held that a 
narcotic addict with two previous felony convictions is still 
eligible for narcotic rehabilitation under Title II of the 
Narcotic Addict Rehabilitation Act (NARA), 18 U.S.C. 
$4251 (f) (4), if the two previous convictions were, in 
effect, for the mere possession of heroin. The opinion con- 
cluded that “the two prior felony disqualifying exclusion 
of Title II, as applied to appellant on these facts, is un- 
constitutional under the concept of equal protection em- 
bodied in the Due Process Clause of the Fifth Amend- 
ment.” Slip op. at 29. Left for future determination 
were the more difficult questions: (1) whether the federal 
narcotics “possession” statutes** were intended by Con- 
gress to apply to non-trafficking addict possessors and (2) 
whether such prosecution would be in violation of the 
Eighth Amendment in light of Robinson v. California, 370 
U.S. 660 (1962). See Watson, supra, slip op. at 19. 
Though invited to do so, the Court refused to answer these 
questions in Watson’s own case because 


it is vital that a person charged under these statutes 
who defends on these grounds should do so clearly 


he sees in front of him. Hence appellant’s cited case, Williams v. 
United States, 105 U.S. App. D.C, 41, 268 F.2d 487 (1959), has no 
bearing here because the officer in Williams conducted an exploratory 
search after his consented-to entry into the defendant’s home. 

Appellant’s concern over the statement made by the trial judge 
that appellant had a “glassine bag” in her hand (see M. II 72) 
strikes us as unnecessary disputation. Even if such a statement 
was “clearly erroneous” and should be “reversed,” it can only be 
“reversed” in favor of a finding that appellant held a clear plastic 
medicine-type vial in her hand, There is no other description of 
these objects in the record. (See M. II 17, 34-35, 48, 50, 52-538, 66.) 
Amending the record with this latter fact—one we have assumed 
throughout our discussion—the finding of plain view, and of prob- 
able cause, can still be sustained by this Court. 


25 Viz., 26 U.S.C. §4704 (a), part of the Harrison Narcotic 
Act, and 21 U.S.C. § 174, part of the Jones-Miller Act. 
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and unequivocally in the trial court, to the end that 
a record can be made of the facts upon which they 
rest. This was far from being the case in this in- 
stance. Slip op, at 21.74 


The Court went on to advise that, “[flor the future, the 
addict, whose acquisition and possession of narcotics is 
solely for his own use and who wishes to defend on these 
grounds, is surely not at a loss to know how to do so.” 
Two methods were suggested: (1) a motion to dismiss 
the indictment (“[s]uch a motion would presumably make 
an alternative claim of the constitutional defectiveness 
under Robinson, of the statutes as applied to him”) and 
(2) an affirmative defense at trial. Watson, supra, slip 
op. at 21-22. 

The offense of which appellant was convicted, a viola- 
tion of 26 U.S.C. $4704 (a), took place on March 30, 
1969, and the indictment against her was filed on July 
24, 1969. She was found guilty on May 19, 1970,27 and 
the case was continued for sentencing.* The Watson 
opinion was handed down on July 15, 1970. Appellant 
was sentenced on August 26, 1970. Shortly beforehand, 
on August 17, she filed a motion, based on the dicta in 
Watson which we have discussed briefly above, to vacate 


7¢ Though concededly an addict, “appellant [Watson] made no 
direct effort to explain his possession of 13 capsules” (slip op, at 
21; see slip op. at 2, 5-6), thereby negating, or at least neutralizing, 
the indicia in the record that he was engaged in trafficking. Slip 
op. at 21. 


** Much of the delay between indictment and trial was attribut- 
able to appellant’s failure to appear for arraignment on August 8, 
1969, and her subsequent fugitivity which lasted until March 13, 
1970. 


*8 Prior to trial, appellant had filed a motion, inspired by the 
panel opinion in Watson, to set aside the mandatory sentence pro- 
visions of 26 U.S.C. § 7287. Grounds for this motion were appel- 
lant’s alleged addiction at the time of her arrest on March 30, 
1969, and the holding in Robinson v. California, supra. This motion 
was denied by Judge Pratt on May 8, and on this appeal that ruling 
is not assigned as error. 
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the finding of guilt*° and dismiss the indictment. The 
trial judge denied this motion, as well as a request made 
at the time of sentencing, that he hold a hearing in order 
to determine, for the purpose of her “Watson motion,” 
whether appellant was an addict at the time of her offense 
(S. 6-8). On this appeal appellant assigns as error the 
denial of both of these requests. In our view, however- | 
there was no error. Appellant was convicted almost two | 
months before Watson was decided and is not entitled to | 
benefit from the forward-looking dicta in that case.* 
Watson, in the respects relevant here, is clearly pros- ’ 
pective. The entire discussion of the possible uses of the 
Highth Amendment and arguments regarding the intent 
of Congress in enacting the federal narcotics laws is of 
course dictum. Nothing in part III of the opinion * is 
the “law of the case.” It states no rule of law for im- 
mediate application, but only raises questions for future 
resolution in a more appropriate factual context such as: 
what is an “addict”?; what is the meaning of “traffick- 
ing”?; did Congress ever intend to embrace the “nontraf- 
ficking addict” possessor within the federal narcotics stat- 
utes?; in any event, does the Eighth Amendment as con- 
strued in Robinson forbid prosecution of the “nontraffick- 
ing addict” under these statutes?; and, at trial, who 
should have the burden of persuasion? This is not “law,” 
either so far as Watson or any other defendant is con- 
cerned, for his appeal presented an inappropriate ve- 


7° No finding of guilt was made as to the second count of the 
indictment, charging a violation of 21 U.S.C. §174. This count was 
dismissed at sentencing. 


8° Appellant makes no claim that touches on the holding of 
Watson, involving the Narcotic Addict Rehabilitation Act. Appel- 
lant concedes that she was not an addict either at the time of 
trial or at the time of sentencing, and although the trial judge 
indicated at sentencing that the presentence report showed appel- 
lant was not an addict at least during her pregnancy—which 
extended back to about October 1969—if she ever was, appellant in 
her brief now states she was not even using drugs from October 
1969 onward (S. 2-4; Brief for Appellant at 29 n.10). 


31 Slip op. at 17-24. 


16 


hicle for the statement of new rules regarding the scope 
of applicability of the federal narcotics statutes. “This 
is, in short, not the kind of a record upon which either 
the trial or appellate court can confidently adjudicate a 
serious issue of statutory construction with constitutional 
implications.” Watson, supra, slip op. at 21. Watson, 
therefore, is doubly prospective. It does not state, but 
merely forecasts, changes in the law; and it requires 3 
proper record, apparently one made in the District 
Court with the suggestions made in Watson itself in mind, 
to be developed before such new rules are crystallized. 
Hence Watson is peculiar among innovative decisions. 
The next case coming before the Court will necessarily 
not be subject to the new theory,** in the main because 
at the heart of the opinion is the need for an adequate 
record. Within the terms of the opinion itself it would 
seem that, practically speaking, no such adequate record 
could be developed in any case which had been tried in 
the District Court prior to the day Watson was decided. 


The Court in Watson contemplated that these “important 
issues . . . can hereafter be meaningfully pursued by a de- 
fendant who is prepared to take his stand upon these 
positions and, where necessary to the exculpatory ap- 
proach being advanced, to proffer the factual foundations 
for them.” Slip op. at 22 (emphasis added) .33 


32 See the discussion of the relevant cases decided by this Court 
after Watson, infra, pp. 17-20. 


‘st is noteworthy that in the post-Watson period the principal 
tests of the meaning of the Watson dicta have been in cases 
which were called for trial rather than by post-conviction remedies. 
See, e.g., United States v. Ashton, 317 F. Supp. 860 (D.D.C. 1970) ; 
United States v. Lindsey, D.D.C. Cr. No. 2277-70 (opinion of Gasch, 
J., January 25, 1971) ; United States v. Jones, D.D.C. Cr. No. 1472- 
70; United States v. Moore, D.D.C. Cr. No. 641-70; see also United 
States v. Williams, D.C. Super. Ct. No. 28001-70, memorandum order 
of Belson, J., March 4, 1971. In his opinion in Ashton Judge Gesell 
stated: 


[T]he instant case involves a challenge to a pending indict- 
ment, rather than an effort to reopen a guilty plea or convic- 
tion, and hence the full range of substantive and procedural 
questions raised by the Court of Appeals [in Watson] are 
before the Court. 317 F.Supp. at 860. 
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In a like vein, the opinion, by the procedures it suggests 
for raising the “Watson issue,” a motion to dismiss or an 
affirmative defense at trial, indicates that the new rules 
should be tested upon a fresh record. No mention is made 
of the availability of collateral attack or other post-con- 
viction relief, and the Court refused to grant a remand 
even to Watson himself. Slip op. at 28. Especially sig- 
nificant in our view is the encouragement given to the use 
of subsection (b) of Rule 12, Fep. R. Crim. P., which al- 
lows 2 motion to dismiss to be entertained before trial. 
See Watson, slip op. at 22 n.11. It is strongly suggested 
that the Eighth Amendment and statutory construction 
arguments should be entertained no later than the trial 
of the general issue itself. Jbid. Under Rule 12(b) (2), 
of course, a motion to dismiss for lack of jurisdiction or 
failure to charge an offense may be entertained “at any 
time during the pendency of the proceedings.” Arguably, 
at least, both of the objections to prosecution which Wat- 
son suggests could be brought up at any time. But the 
fact that the Court chose to focus on the portions of Rule 
12 mandating determination of issues contemporaneously 
with the trial signifies to us that Watson contemplates that 
the benefits which it forecasts should be claimed by the 
end of the trial or else not at all. In this connection, 
moreover, the rights of the government should be con- 
sidered. Watson alternatively allows a defendant to make 
his factual presentation in the form of an affirmative 
defense at trial. In this event, if the defendant_chose 
to be tried by a jury, the government would then be en- 
titled to have these issues litigated before a jury. Rule 
23 (a), FED. R. CRIM. P.; see Singer v. United States, 380 
U.S. 24 (1965). To allow, by a strict interpretation of 
Rule 12 (b) (2), the defendant to postpone, and thereby 
deny the government an opportunity to have a jury pass 
on them, would detract from the fairness to which the 
prosecution, as the people’s representative, can also lay 
some measure of claim. 

We find the same basic theme we have discussed—the 
need for adequate record—running through the decisions 
of this Court succeeding Watson. United States v. Har- 
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rison, supra, and United States v. Cox, 189 U.S. App. D.C. 
264, 432 F.2d 1326 (1970), were handed down on the day 
Watson was decided. In Cox a conviction under 21 U.S.C. 
$174 was reversed because of the failure of the trial 
judge to instruct the jury properly. The Court refused 
to pass on the Robinson issue, stating: “Since that issue 
has not heretofore been raised, in the District Court, 
it will be open to appellant to pursue it upon our remand 
for a new trial. See Watson v. United States.” 139 U.S. 
App. D.C. at 265, 432 F.2d at 1827. Harrison, on the 
other hand, affirmed a conviction under 26 U.S.C. § 4704 
(a) and rejected the appellant’s claim based on the same 
premises as the Watson dicta, that as to an addict, as he 
claimed to be, his mandatory sentence was cruel and un- 
usual punishment. The Court noted that there was in- 
dication on the record that he was a trafficker and con- 
cluded that, “in any event, our decision en banc this day 
in Watson v. United States . . . is conclusive that, on the 
record before us and the course taken by the proceedings 
in the District Court, appellant is not entitled to relief 
on this ground.” 139 U.S. App. D.C. at 268, 482 F.2d at 
1330. These decisions indicate to us that the sense of 
Watson is that the opportunity simply to make a record 
suitable for a Watson-oriented motion to dismiss should 
not, in general, be afforded those tried in the District 
Court prior to July 15, 1970, the date of Watson. In Cox 
there was a remand on non-Watson grounds for a new 
trial. This, effectively, would be a new proceeding. Hence, 
like any other case coming to trial after Watson, the 
opportunity to make a record at the appropriate stage of 
the proceedings would be available to Cox. In Harrison, 
however, there was no defect in the conviction. No fur- 
ther proceedings in the District Court on non-Watson 
grounds were necessary. The refusal of the Court even 
to consider a remand purely on the basis of Watson makes 


** Harrison had also been found guilty, in a trial to the court, of 
a violation of 21 U.S.C. § 174, but the trial judge set that verdict 
aside before sentencing. See 139 U.S. App. D.C. at 267, 268 n.3, 
432 F.2d at 1329, 1330 n.8. 
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clear that the general rule is that pre-Watson convic- 
tions may not be reopened simply in order to attempt to 
develop the record which Watson requires. 

It is in this spirit that we read Kleinbart v. United 
States, supra. Kleinbart, convicted before Watson was 
decided, posed to the Court the “somewhat unusual cir- 
cumstances” of a constitutional claim effectively involv- 
ing the retroactivity of the Watson dicta which was ap- 
plicable only to him.** Rather than making an unneces- 
sary decision, this Court vacated his sentence and re- 
manded to the District Court for a hearing to consider 
whether he would be eligible for a Title II NARA com- 
mitment in light of Watson.** The Court’s opinion con- 
cluded: 


If appellant is so eligible, and if such disposition is 
afforded him, the matter will be at an end, such dis- 
position mooting his claim regarding the mandatory 
minimum sentence applied to him. If he is not given 
rehabilitative disposition under the Act, the trial 
court should grant him leave to argue, under Watson, 
that the statute cannot be applied to him either as a 
matter of construction or of constitutional law, and 
to introduce such evidence as he can muster to sup- 
port his claim. Kleinbart, supra, slip op. at 7. 


This result, like that reached in Coz, is in our view an 
instance of the exceptional situation where a remand on 
separate grounds is ordered. Though not predicated on 
a new trial, as was Cox, the remand in Kleinbart invited 


35 Kleinbart had argued in the trial court that, as an addict 
possessing narcotics only for his own use, the mandatory minimum 
sentencing provisions could not constitutionally be applied to him. 
Since Watson, which had been handed down after he made this 
argument in the District Court, had predicted that such a factual 
predicate might be grounds for taking such a person outside the 
ambit of the federal narcotics statutes altogether, the Court rea- 
soned that a decision on the constitutionality of the sentencing pro- 
visions would affect only Kleinbart. Slip op. at 5-7. 


3¢ Kleinbart had been sentenced as a second offender for a con- 
viction under 21 U.S.C. §174 based on a 1958 conviction for vio- 
lation of the Marijuana Tax Act, 26 U.S.C. § 4744. 


20 


further proceedings—resentencing under NARA—on the 
basis of the special equitable consideration given to the 
fact that Kleinbart had raised a substantial constitutional 
issue, which the Court, for reasons of the symmetry of its 
jurisprudence, had refused to decide. On these special 
facts, the “interests of justice” permitted an application 
for resentencing under NARA and at least an opportunity 
to make a record upon which an argument based on the 
Watson dicta (which Kleinbart long before Watson had 
anticipated in an analogous argument before the District 
Court) could be made.* 

In Watson the Court concluded its analysis by stating: 


We think that definitive rulings with respect to [argu- 
ments based on the Eighth Amendment and the pur- 
view of the federal narcotics statutes] cannot mean- 
ingfully be made on such a record, and are more 
properly to be left to the orderly processes of ad- 
versary litigation beginning at the trial court level, 
and with fact-finding sufficiently close in point of 


37To the extent that the language from the Kleinbart opinion 
which is set out in the text, supra, can be read to mean that 
Watson applies retroactively across the board, we submit that such 
an interpretation does not comport with the Watson opinion itself. 
Though the Court in Watson, as in Kleinbart, remanded for re- 
sentencing under NARA (in keeping with the holding of the case), 
it specifically refused to allow Watson to develop a record at the 
remand hearing for the purpose of making an argument, based on 
the dicta in the opinion, that he could not be prosecuted under the 
federal narcotic laws. Watson, slip op. at 23. This indicates quite 
strongly that the considerations discussed in Watson are to be re- 
served in the main for new cases on proper records, and that the 
result reached in Kleinbart is merely an exception made for the 
unusual circumstances of that case. 

Furthermore, even the actual holding of Watson regarding eligi- 
bility for sentencing under Title II of NARA has been applied 
with only limited retroactivity. It appears to be restricted to 
cases which had not completed the process of direct review when 
Watson was decided. United States v. Williams, D.C. Cir. No. 
23,597, decided December 10, 1970; United States v. Gaines, —— 
U.S. App. D.C. ——, 486 F.2d 150 (1970); United States v. 
Montgomery, D.C. Cir. No. 28,831, decided September 22, 1970 (un- 
reported order) ; Fuller v. United States, 189 U.S. App. D.C. 375, 
433 F.2d 533 (1970) ; see Kleinbart v. United States, supra, slip op. 
at 7 n.15. 
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time to the events in question as to assure its in- 
tegrity. That is the only way we know of whereby 
judicial, as distinct from legislative, relief, at both 
the trial and intermediate appellate levels, may be 
sought by the non-trafficking addicts from the rigors 
of criminal prosecution under the existing federal nar- 
cotics statutes. Slip op. at 23 (emphasis added). 


This language, together with the analysis we have pre- 
sented heretofore, leads us to conclude that the Court’s 
comments in Watson can apply only to cases which went 
to trial after the opinion was handed down. 

It is our view, therefore, that Watson has no applica- 
tion to appellant’s case. Her case, in fact, illustrates the 
soundness of limiting Watson to cases tried after July 15, 
1970. As we have noted, Watson stresses the need for 
an adequate factual record. Appellant sought to make 
her factual showing at the time of sentencing, almost 
seventeen months after the date of her arrest and four 
months after trial. She proffered nothing toward estab- 
lishing, either through medical or lay testimony or 
through other evidence, that she was addicted to nar- 
cotics on March 30, 1969. In fact, the indications in the 
record are to the effect that she had not used narcotics 
at all for about ten months before her sentencing in Au- 
gust 1970.%* With apparently no available medical evi- 
dence bearing on the issue, the District Judge would have 
been left to decide between the testimony of appellant 
(and perhaps other lay witnesses she might produce) and 
the testimony of the policeman involved in the ease. Sure- 
ly any determination he might make would not be “fact- 
finding sufficiently close in point of time to the events in 
question as to assure its integrity.” Watson, supra, slip 
op. at 23. Nor would such a hearing, at a date considera- 
bly after trial, be part of “the orderly processes of ad- 
versary litigation” since both sides would be attempting 
to relate facts to significant new developments in the law 


38 See S. 3, 7; footnote 30, supra. Appellant, as a non-addict 
when convicted and sentenced, would therefore be ineligible for 
sentencing under NARA. 
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which occurred almost sixteen months after facts giving 
rise to the offense took place. No one, until two months 
after appellant was found guilty, was on notice that it 
would be significant whether or not she was a non-traf- 
ficking addict possessor of narcotics. The need for a 
proper record, because of the policy and jurisprudential 
concerns of Watson, is the bar to extension of the dicta 
in that case to her. Furthermore, there were indications, 
both in the presentence report and in the affidavits drawn 
up shortly before she was arrested, that appellant was 
engaged in trafficking (S. 3-8). With her alleged eligi- 
bility for Watson consideration thus checkmated, it would 
have been pointless for the trial judge to order a hearing. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN G. GILL, JR., 
ROGER M. ADELMAN, 
Assistant United States Attorneys. 


*9 See appendices A and B, infra, pp. 23-28. 
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APPENDIX A 


Affidavit in support of a United States Commissioner’s 
search warrant for the premises, 1423 Harvard St., 
N.W., apt. #208, Washington, D.C. Entire premises oc- 
cupied by a Subject known as Charles Westley Harris 
and an arrest warrant for the same subject, Charles West- 
ley Harris, described as a Negro, Male,*® 29 years, 6’, 170 
Ibs. 

Prior to March 17, 1969 Officer James R. Johnson of 
the Tenth Precinct received information from a source 
that stated that it had been buying heroin from a man it 
knew as Charles, described above, out of the premises 
1423 Harvard St., N.W., apt. #208, Washington, D.C. 
This source further stated that it has been buying heroin 
from Charles out of the aforementioned premises for 
about 1 week, the last time yesterday, March 16, 1969. 
This source stated that on occasions it has purchased 
Heroin from Charles out of the premises, 1423 Harvard 
St., N.W., apt. #208, Washington, D.C. The Narcotic 
would be secreted in the bedroom, on the dining room 
table or on his person, the man known as Charles. This 
source stated that it would be willing to make a purchase 
of Heroin from the man it knew as Charles out of the 
premises, 1423 Harvard St., N.W., apt. #208, Washing- 
ton, D.C., for the Vice Squad. 

On March 17, 1969, the above mentioned source, who 
has provided members of the Tenth Precinct Vice office 
with information which has resulted in the arrest of more 
than 10 violators for violations of the Gambling and liquor 
laws of the District of Columbia and on more occasions 
which has resulted in obtaining search warrants for vio- 
lations of the Gambling and Liquor Laws of the District 


40 The words “described as a Negro Male” are crossed out in the 
original with the initials “MBT” (Detective Taylor) and “WCP” 
(Judge Pryor) written in handwriting immediately above and 
below the line. 


24 


of Columbia. The above mentioned Source met with Officer 
J. R. Johnson and Marcellous B. Taylor in the vicinity 
of 1423 Harvard St., N.W. She got into the car being 
driven by Officer Taylor and was searched and found to 
be free of any money or Narcotic drugs. Officer Taylor 
gave the source a sum of MPDC advanced funds and the 
source was driven to the vicinity of 1423 Harvard St., 
N.W., Washington, by Officer Taylor of the Tenth Pre- 
cinct Vice Squad. The source then left Officer Taylor’s 
car and was observed by Officer Taylor to walk directly 
to the premises, 1423 Harvard St., N.W., and to Apt. 
#208 where it entered. A short time later Officer Taylor 
observed the source leave the premises and rejoin Officer 
Taylor. The Source was then driven a short distance from 
the above mentioned premises where it was searched and 
2 capsules‘? was seized which contained a quantity of 
white powdered substance. The source advised Officer 
Taylor that when it left the car of Officer Taylor, it 
walked directly in the premises, 1423 Harvard St., N.W. 
and into Apt. #208, knocked on same and was admitted 
into the premises by the man it knew as Charles Harris. 
The source further advised Officer Taylor that after it 
had entered the premises it told Charles that it wanted 
to buy some Heroin and that Charles walked to the bed 
room, returned shortly with 2 capsules of white powdered 
substance. The Source then gave Charles the sum of 
MPDC advanced funds. The source stated that there 
was about 10 * people in the premises all of which it had 
noticed had needle marks on their arms. She stated that 
it heard one subject yell, hurrah and come out of the 
bathroom so I can Take-off. The source advised that 
when it left the premises of 1423 Harvard St., N.W., 
apt. #208, Washington, D.C. it walked directly to where 
Officer Taylor was waiting in his auto. 


“The number of capsules is written in by hand, the written 
figure 2 replacing the typed figure 1. The initials of Detective 
Taylor, “MBT”, are written in next to this amendment. 


“The number “10” is written in by hand, and the initials 
“MBT” (Detective Taylor) appear next to it. 
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Officer Richard A. Bias of the Narcotic squad per- 
formed a preliminary field test on a portion of the powder 
that he received from Officer Taylor and received a posi- 
tive color reaction indicating the presence of a Narcotic 
drug of the Heroin group. 

Investigations revealed that the apt. 208, 1423 Harvard 
St. N.W., Washington, D.C. was listed to a Sherrin Wil- 
liams. It revealed further that a Subject by the name of 
Clarence Harris Jr., brother of the above mentioned sub- 
ject also frequented the premises, this subject has been 
arrested and convicted of numerous narcotic charges. 

Because of the information received along with the 
events of March 17, 1969, the undersigned officer does be- 
lieve that there is now illicit narcotic drugs being secreted 
inside the premises 1423 Harvard St. N.W. apt. #208, 
Washington, D.C. by Charles Westley Harris, described 
above. 


/s/ Marcellous B. Taylor 
MARCELLOUS B. TAYLOR 
Officer 
Tenth Precinct, MPDC 


Subscribed to and sworn to before me this 17 day of 
March, 1969. 


/s/ William C. Pryor 
Judge, D.C. Court of 
General Sessions 
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APPENDIX B 


Affidavit in support of a United States Commissioner’s 
search warrant for the premises, 1423 Harvard St., N.W., 
Apt. +201, Washington, D.C. Entire premises occupied 
by a subject known as Clarence Harris, Jr., and an arrest 
warrant for the same subject, Clarence Harris, Jr., de- 
scribed as a Negro Male, 32 years, 6’ 2”, black frame 
glasses. 

Prior to March 17, 1969, Officer James R. Johnson of 
the Tenth Precinct received information from a source 
that stated that it had been buying heroin from a man 
it knew as Clarence, described above, out of the premises 
1423 Harvard St., N.W., Apt. 201, Washington, D.C. 
This source further stated that it has been buying heroin 
from Clarence out of the aforementioned premises for 
about 1 week, the last time yesterday, March 16, 1969. 
This source stated that on occasions it has purchased her- 
oin from Clarence out of the premises, 1423 Harvard St., 
N.W. Apt. #201, Washington, D.C. The Narcotic would 
be secreted in the dining room on the dining room table 
or on his person, the man known as Clarence. This source 
stated that it would be willing to make a purchase of her- 
oin from the man it knew as Clarence out of the premises, 
1423 Harvard St., N.W., Apt. #201, Washington, D.C. 
for the Vice Squad. 

On March 17, 1969, the above mentioned source, who 
has provided members of the Tenth Precinct Vice Office 
with information which has resulted in the arrest of more 
than 10 violators for violations of the Gambling and Liquor 
Laws of the District of Columbia and on more occasions 
which has resulted in obtaining search warrants for viola- 
tions of the Gambling and Liquor Laws of the District of 


*8 The words “Male, 32 years, 6’2”,” are crossed out in the 
original, with the initials “MBT” (Detective Taylor) and “WCP” 
(Judge Pryor) written in handwriting immediately above and 
below the line. 
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Columbia. The above mentioned Source met with Officer 
J. R. Johnson and Marcellous B. Taylor in the vicinity of 
1423 Harvard St., N.W. She got into the ear being driven 
by Officer Taylor and was searched and found to be free 
of any money or Narcotic drugs. Officer Taylor gave the 
source a sum of MPDC advanced funds and the source 
was driven to the vicinity of 1423 Harvard St., N.W., 
Washington, by Officer Taylor of the Tenth Precinct Vice 
Squad. The source then left Officer’s Taylor car and was 
observed by Officer Taylor to walk directly to the premises, 
1423 Harvard St., N.W. and to Apt. #201 where it en- 
tered. A short time later, Officer Taylor observed the 
source leave the premises and rejoin Officer Taylor. The 
source was then driven a short distance from the above 
mentioned premises where it was searched and 1 capsule 
was seized which contained a quantity of white powdered 
substance. The source advised Officer Taylor that when it 
left the car of Officer Taylor, it walked directly in the 
premises 1423 Harvard St., N.W., and into Apt. #201, 
knocked on same and was admitted into the premises by 
the man it knew as Clarence Harris, Jr. The source 
further advised Officer Taylor that after it had entered 
the premises it told Clarence that it wanted to buy some 
heroin and that Clarence walked into the bedroom, re- 
turned shortly with 1 capsule of white powdered sub- 
stance. The source then gave Clarence the sum of MPDC 
advance funds. The source stated that there was about 
5 people in the premises, all of which he had noticed had 
needle marks on their arms. She stated that it heard 
one subject yell, “Hurrah, and come out of the bathroom 
so I can Take-off.” The source advised that when it left 
the premises of 1423 Harvard St., N.W., Apt. #201, 
Washington, D.C., it walked directly to where Officer Tay- 
lor was waiting in his auto. 

Officer Richard A. Bias of the Narcotic Squad per- 
formed a preliminary field test on a portion of the powder 
that he received from Officer Taylor and received a posi- 
tive color reaction indicating the presence of a Narcotic 
drug of the heroin group. 
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Investigations revealed that the Apt. #201, 1423 Har- 
vard St., N.W., Washington, D.C., was listed to a Sherrin 
Williams. It revealed further that a subject by the name 
of Clarence Harris, Jr., brother of the above mentioned 
subject also frequented the premises, this subject has been 
arrested and convicted of numerous narcotic charges. 

Because of the information received along with the 
events of March 17, 1969, the undersigned officer does 
believe that there is now illicit narcotic drugs being sec- 
reted inside the premises 1423 Harvard St., N.W., Apt. 
#201, Washington, D.C. by Clarence Harris, Jr., de- 
scribed above. 


/8/ Marcellous B. Taylor 
MARCELLOUS B. TAYLOR 
Officer 
Tenth Precinct, MPDC 


Subscribed to and sworn to before me this 17 day of 


March, 1969. 


/s/ William C. Pryor 
Judge, D.C. Court of 
General Sessions 
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